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Preface

There are a number of excellent texts, journal articles, and book chapters on ethics
in psychology, legal issues in school psychology, and special education law. However,
in the late 1980s, the authors of the first edition of this book recognized a need for
a single sourcebook on ethics and law specifically written to meet the unique needs
of the psychologist in the school setting. Consequently, Ethics and Law for School
Psychologists was written to provide up-to-date information on ethical principles and
standards and law pertinent to the delivery of school psychological services. Our goals
for this eighth edition of the book remain unchanged. We hope that the book will
continue to be useful as a basic textbook or supplementary text for school psychology
students in training and as a resource for practitioners. In addition, we hope it will
also be a valuable resource for scholars interested in ethical and legal issues in the field
of school psychology.

As stated in the preface to the first edition, one goal in writing the book was to
bring together various ethical and legal guidelines pertinent to the delivery of school
psychological services. We also introduce an ethical-legal decision-making model that
supports socially just practice (Diamond et al., 2021). We concur with the sugges-
tion that the educated practitioner is the best safeguard against ethical-legal problems
(Koocher & Keith-Spiegel, 2008). School psychologists with a broad knowledge base
of ethics and law are likely to anticipate and prevent problems. Use of a decision-mak-
ing model allows the practitioner to make informed, well-reasoned choices in resolv-
ing problems when they do occur (Cottone, 2012; Eberlein, 1987; Tymchuk, 1986).

WHAT’S IN THE BOOK

Chapter 1 provides an introduction to cthical codes; the DECIDE ethical-legal
decision-making model (Diamond et al., 2021); and the four broad ethical princi-
ples of respect for the dignity and rights of all persons, professional competence and
responsibility, honesty and integrity in professional relationships, and responsibility
to schools, families, communities, the profession, and society. We also describe ethics
committees and sanctions for unethical conduct. Chapter 2 provides an introduction
to the legal underpinnings of school-based practice and to public school law that
protects the rights of students and their parents. We also address certification and
licensure of school psychologists—mechanisms that help to ensure that psychologists
meet specified qualifications before they are granted a legal sanction to practice. The
chapter closes with a brief discussion of tort liability of schools and practitioners. In

xi
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Chapter 3, we discuss privacy, informed consent, confidentiality, privileged commu-
nication, and record keeping—ethical-legal concerns that cut across all of the school
psychologist’s many roles.

The remaining chapters focus on ethical-legal issues associated with specific roles.
These chapters build on foundational knowledge of ethics and law presented in the
first three chapters. Chapters 4 and 5 address the delivery of services to students with
disabilities. Psychoeducational assessment within the context of a school psycholo-
gist—client relationship is discussed in Chapter 6. Chapter 7 addresses academic and
behavioral interventions within a multitiered system of service delivery and thera-
peutic interventions such as counseling. Chapters 8 and 9 focus on indirect services.
We discuss ethical-legal issues associated with consultative services to teachers and
parents in Chapter 8 and systems-level consultation in Chapter 9. A number of spe-
cial consultation topics are covered in Chapter 9, including the ethical-legal concerns
associated with large-scale assessment programs (high-stakes testing, screening to
identify students at risk for harm to self or others); instructional policies and practices
(grade retention, instructional grouping, programs for English learners and gifted and
talented students); school discipline; and discrimination, harassment, and bullying. In
Chapter 10, ethical-legal issues associated with research are discussed, and Chapter 11
provides a brief overview of issues associated with school-based supervision of school
psychologists in training. And, finally, in Chapter 12, we discuss advocacy.

WHAT’S NOT IN THE BOOK

We have chosen to focus on ethical-legal issues of interest to current and future
school-based practitioners. Consistent with this focus, we did not include a discussion
of issues associated with private practice. Interested readers are encouraged to consult
C. B. Fisher (2017) and Knapp et al. (2017). We also did not address the legal rights
of psychologists as employees in the public schools. However, we did address situa-
tions in which the freedoms of ordinary citizens must be balanced with the school
psychologist’s professional roles and responsibilities.

EIGHTH EDITION REVISIONS

There have been a number of changes in ethical guidelines and law since we com-
pleted work on the seventh edition of this text. The National Association of School
Psychologists (NASP) revised its professional standards, including the Principles for
Professional Ethics, in 2020, and the American Psychological Association revised its
ethics code, Ethical Principles of Psychologists and Code of Conduct, in 2016 (JAPA],
2017b). In the past several years, court rulings have provided new legal guidance on
several issues of importance to school psychologists. For example, the US Supreme
Court decision in Endrew v. Douglas County School District (2017) clarified interpre-
tation of the meaning of « free and appropriate education under the Individuals with
Disabilities Education Act as amended in 2004 (IDEA). The Supreme Court decision
in Fry v. Napoleon Community Schools (2017) clarified that a student who has an
individualized education program (IEP) under IDEA may have additional rights and
protections under Americans with Disabilities Act as amended in 2008 that must be
respected by the school.
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The eighth edition of Ethics and Law for School Psychologists gives new attention
to the ethical obligation to promote social justice. The problem-solving model that
appeared in previous editions of the book was replaced by a new model developed
by Diamond et al. (2021) that emphasizes socially just practice. Overall, the book
has been updated to stress consideration of racial, ethnic, socioeconomic, and other
background factors important to understanding the context and/or the individuals
involved in ethically challenging situations (e.g., APA, 2017a), and practitioners are
now more explicitly urged to examine their own biases and how those biases might
affect their perception of a situation and professional judgment. Chapter 8 now
includes information about working with students who have undocumented family
members and the educational rights of homeless schoolchildren. While all chapters
were revised with an eye toward including relevant content on social justice, Chapter
12 (new) now provides an expanded focus on advocacy.

The previous edition of Ethics and Law for School Psychologists included new
material on ethical-legal considerations associated with the use of digital technolo-
gies by school districts, school psychologists, and school children. Since that time, the
Covid-19 pandemic along with the nationwide shortage of school psychologists have
led to increased interest in distance assessment and intervention. As a result, multi-
ple sections of the book were further updated to address ethical and legal concerns
associated with distance delivery of school psychological services, including sections
on distance assessment (Chapter 6), teleconsultation (Chapter 8), and telesupervision
(Chapter 11).

Throughout the eighth edition, we incorporated citations to recent publications
and legal decisions. However, we also continued to cite older works that provided the
foundation for more recent scholarship in the area of ethics and law for school psy-
chologists. As Koocher and Keith-Spiegel (2008) observed, ignoring important older
publications on a topic is disrespectful of the efforts of early scholars. Furthermore,
researchers and writers “who pass over earlier work may conclude that they discov-
ered something fresh and innovative when in fact the same findings were published
many years ago” (p. 524).

To assist the reader, a list of acronyms that are frequently used in this volume
appears in Appendix E. An updated instructor’s manual with test questions and
Microsoft PowerPoint slides are available for trainers who adopt the textbook. These
supplements are available by contacting your John Wiley & Sons sales representative
(visit http://www.wiley.com).

A number of the changes made in the eighth edition were suggested by readers.
We welcome your suggestions for improving future editions of Ethics and Law for
School Psychologists. Please contact Susan Jacob, Professor Emeritus, Central Michi-
gan University. E-mail: jacobls@cmich.edu.

DISCLAIMERS

The portions of this book that address legal issues were written to provide the reader
with a framework for understanding federal and state law pertinent to the delivery of
school psychological services and a foundation for future learning in the area of legal
issues. We hope that the material on legal issues will alert practitioners to professional
practices that law deems appropriate or inappropriate (Sales et al., 2005); prompt
them to seek consultation with knowledgeable supervisors when legal questions arise;
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and encourage thoughtful decisions that are respectful of student rights and decisions
that, under public scrutiny, will foster trust in school psychologists. This book is not
a legal text, and nothing in the book should be construed as legal advice. The court
cases and judicial opinions summarized here were selected to provide a historical
background for understanding legal issues in the field of school psychology, to illus-
trate terms and principles, to provide insight into contemporary interpretations of law
pertinent to practice, or to serve as a cautionary tale regarding missteps to avoid in the
delivery of services. Unlike a legal text, we do not provide a comprehensive set of cita-
tions to authoritative judicial decisions when legal issues are discussed in the book.
In addition, our interpretations of ethical codes and standards should not be
viewed as reflecting the official opinion of any specific professional association.

NEW AUTHORS

When Susan Jacob and Tim Hartshorne published the first edition of Ethics and
Law for School Psychologists in 1991, interest in ethical and legal issues associated
with the field of school psychology was growing. However, while attorneys and oth-
ers published on special education law, there were not many school psychologists
publishing in the area of ethics. Today, it is exciting to see new scholars writing about
ethics in school psychology, and especially social justice. With this edition, we begin
a shift toward including some of those new voices as book and chapter authors.
Elena Diamond, Associate Professor and Director of the School Psychology Pro-
gram at Lewis & Clark College, joins us as a fourth author of the textbook. Dana
E. Boccio, Associate Professor of Psychology at Adelphi University, provides her
expertise in the new Chapter 12 on advocacy. In addition, McKinzie Duesenberg,
doctoral student at the University of Missouri, is an author of Chapter 10 on ethical
and legal issues associated with school-based research. It is hoped that this sets the
stage for a new cohort of writers who, along with Dawn M. Decker and Elizabeth T.
Lugg, can take lead roles in future revisions of this textbook. Our goal is to continue
to produce a textbook that has a progression from basic concepts to more specific
and complex content across chapters. We hope that this and future editions not only
continue to have connectivity across chapters, but also emphasize the fresh and new
ideas of younger scholars.

CAST OF CHARACTERS

Throughout the text, we have included a number of case incidents to illustrate specific
principles. Some of the incidents are from case law, some were suggested by practi-
tioners in the field, and others are fictitious. To make it easier for the reader to follow
who’s who in the vignettes, we have used the same six school psychologists through-
out the book:

MARIA DELGADO serves as a member of a school psychological services team in
a medium-size city. She is particularly interested in school-based consulta-
tive services.
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CARRIE JOHNSON provides school psychological services in a rural area. She faces
the special challenges of coping with professional isolation and works in a com-
munity where resources are limited.

DAVID KIM is, at the beginning of the book, a doctoral intern in a suburban
school district.

JAMES LEWIS, a school psychologist in a large metropolitan district, is a strong
advocate of school efforts to prevent mental health problems.

PEARL MEADOWS is a school psychologist in a small university town. She works with
a diverse student population, including students from farm families who live on
the district’s outskirts, Native American students from the neighboring Indian
reservation, and children from many different cultures whose parents are part
of the university community. Pearl also provides on-site supervision to school
psychology interns.

WANDA ROSE provides services at the preschool and elementary levels in a small
town. Children, babies, parents, and teachers love her. She has been a school
psychology practitioner for many years. Wanda needs an occasional push from
her colleagues to keep current with changing practices, however.

SUSAN JACOB
Ann Arbor, Michigan

DAwN M. DECKER
Central Michigan University
Mt. Pleasant, Michigan

ELizABETH T. LUGG
Illinois State University
Normal, Illinois

ELENA Di1AMOND
Lewis & Clark College
Portland, Oregon
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Chapter 1

ETHICS IN SCHOOL PSYCHOLOGY: AN
INTRODUCTION

Who are school psychologists? As Fagan (2014) observed, the term school psychol-
ogist has been defined in many different ways. For the purposes of this book, we
adopted the definition developed by the National Association of School Psycholo-
gists (NASP). School psychologists are professionals who

apply expertise in mental health, learning, and behavior, to help children and youth suc-
ceed academically, socially, behaviorally, and emotionally. School psychologists partner
with families, teachers, school administrators, and other professionals to create safe,
healthy, and supportive learning environments that strengthen connections between
home, school, and the community. (NASP, n.d.-a, p. 1)

As the decisions made by school psychologists have an impact on human lives,
and thereby on society, the practice of school psychology rests on the public’s trust.
To build and maintain society’s trust in school psychology, it is essential that every
school psychologist is sensitive to the ethical and legal components of their work,
knowledgeable regarding broad ethical principles and rules of professional conduct,
and committed to a proactive stance in ethical thinking and conduct.

QUALITY CONTROL IN SCHOOL PSYCHOLOGY

Four sources of “quality control” protect the rights and welfare of students and
other recipients of school psychological services. Professional codes of ethics for
the delivery of psychological services are discussed in this chapter. Chapter 2 pro-
vides an introduction to law that protects the rights of students and their parents
in the school setting. Educational law provides a second source of quality control.
Chapter 2 also addresses the credentialing of school psychologists, a third mecha-
nism of quality assurance. Credentialing helps to ensure that psychologists meet
specified qualifications before they are granted a legal sanction to practice (Fagan
& Wise, 2007). Graduate-program accreditation is an additional mechanism of
quality control. Program accreditation helps to ensure the adequate preparation of
school psychologists during their graduate coursework and field experiences.

Ethics and Law for School Psychologists, Eighth Edition. Susan Jacob, Dawn M. Decker,
Elizabeth Timmerman Lugg, and Elena Diamond.

© 2022 John Wiley & Sons, Inc. Published 2022 by John Wiley & Sons, Inc.
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2 Ethics and Law for School Psychologists

This chapter focuses on the what and why of professional ethics, ethics education
and competencies, and the codes of ethics of the NASP and the American Psycho-
logical Association (APA). Four broad ethical principles are introduced along with
an ethical-legal decision-making model. We also describe ethics committees and
sanctions for unethical conduct.

WHAT AND WHY OF PROFESSIONAL ETHICS

The term ethics generally refers to a system of principles of conduct that guide the
behavior of an individual. Ethics derives from the Greek word ethos, meaning char-
acter or custom, and the phrase ta ethika, which Plato and Aristotle used to describe
their studies of Greek values and ideals (Solomon, 1984). Accordingly,

ethics is first of all a concern for individual character, including what we call “being a
good person,” but it is also a concern for the overall character of an entire society, which
is still appropriately called its “ethos.” Ethics is participation in, and an understand-
ing of, an ethos, the effort to understand the social rules which govern and limit our
behavior. (p. 5)

A system of ethics develops in the context of a particular society or culture and is con-
nected closely to social customs. Ethics is composed of a range of acceptable (or unac-
ceptable) social and personal behaviors, from rules of etiquette to more basic rules
of society. The terms ethics and morality are often used interchangeably. However,
according to philosophers, the term morality refers to a subset of ethical rules of spe-
cial importance. Solomon (1984) suggested that moral principles are “the most basic
and inviolable rules of a society.” Moral rules are thought to differ from other aspects
of ethics in that they are more important, fundamental, universal, rational, and objec-
tive (pp. 6-7). W. D. Ross (1930), a twentieth-century Scottish philosopher, identified
a number of moral duties of the ethical person: nonmaleficence, fidelity, beneficence,
Justice, and autonomy. These moral principles have provided a foundation for the ethi-
cal codes of psychologists and other professionals (Bersoft & Koeppl, 1993).

Our focus here is on applied or practical professional ethics, the application of broad
ethical principles and specific rules to the problems that arise in professional practice
(Beauchamp & Childress, 2019). Applied ethics in school psychology is, thus, a com-
bination of ethical principles and rules, ranging from more basic rules to rules of
professional etiquette, that guide the conduct of the practitioner in their professional
interactions with others. Furthermore, although school psychologists are employed
in a variety of settings, in this text we emphasize the special challenges of school-
based practice.

Professionalism and Ethics

Professionalization has been described as:

the process by which an occupation, usually on the basis of a claim to special competence
and a concern for the quality of its work and benefits to society, obtains the exclusive
right to perform a particular kind of work, to control training criteria and access to the
profession, and to determine and evaluate the way the work is to be performed. (Chalk
et al., 1980, p. 3)
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Professional associations or societies function to promote the profession by publi-
cizing the services offered, safeguarding the rights of professionals, attaining ben-
efits for its members, facilitating the exchange of and development of knowledge,
and promoting standards to enhance the quality of professional work by its mem-
bers (Chalk et al., 1980). Codes of ethics appear to develop out of the self-interests
of the profession and a genuine commitment to protect the interests of persons
served. Most professional associations have recognized the need to balance self-
interests against concern for the welfare of the consumer. Ethical codes are one
mechanism to help ensure that members of a profession will deal justly with the
public (Bersoff & Koeppl, 1993).

However, the development of a code of ethics also serves to foster the profession’s
self-interests. A code of ethics is an indicator of the profession’s willingness to accept
responsibility for defining appropriate conduct and a commitment to self-regulation
of members by the profession (Chalk et al., 1980). The adoption of a code of ethics
often has been viewed as the hallmark of a profession’s maturity. Ethical codes thus
may serve to enhance the prestige of a profession and reduce the perceived need for
external regulation and control.

The field of psychology has a long-standing commitment to activities that
support and encourage appropriate professional conduct. As will be seen in this
chapter, both the NASP and the APA have developed and adopted codes of eth-
ics. These codes are drafted by committees within professional organizations and
reflect the beliefs of association members about what constitutes appropriate pro-
fessional conduct. They serve to protect the public by sensitizing professionals to
the ethical aspects of service delivery, educating practitioners about the parameters
of appropriate conduct, and helping professionals to monitor their own behavior.
Furthermore, because the codes of ethics of psychologists can now be accessed
using the Internet, they also increasingly serve to educate the public and recipi-
ents of services about the parameters of expected professional conduct by school
psychologists. Finally, professional codes of ethics also provide guidelines for
adjudicating complaints (Behnke & Jones, 2012). By encouraging appropriate pro-
fessional conduct, the NASP and the APA help to ensure that each person served
will receive the highest quality of professional service. As a result, the public’s trust
in psychologists and psychology is enhanced and maintained.

Ethical Codes versus Ethical Conduct

Codes of ethics serve to protect the public. However, ethical conduct is not synony-
mous with simple conformity to a set of rules outlined in professional codes and
standards (J. N. Hughes, 1986). As Kitchener (2000) and others (Bersoff, 1994; Welfel,
2012) have noted, codes of ethics are imperfect guides to behavior for several reasons.
First, ethical codes in psychology are composed of broad, abstract principles along
with a number of more specific statements about appropriate professional conduct.
They are at times vague and ambiguous (Bersoff, 1994).

Second, competing ethical principles often apply in a particular situation (Ber-
soff & Koeppl, 1993; Haas & Malouf, 2005), and specific ethical guidelines may
conflict with federal or state law (Koocher & Keith-Spiegel, 2016). In some situa-
tions, a primary or overriding consideration can be identified in choosing a course of
action. In other situations, however, no one principle involved clearly outweighs the
other(s) (Haas & Malouf, 2005). For example, the decision to allow a minor child the
freedom to choose or refuse to participate in psychological services often involves a
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consideration of law, ethical principles (respect for autonomy and self-determination
versus the welfare of the child), and the likely practical consequences of affording
choices (enhanced treatment outcomes versus refusal of treatment).

A third reason ethical codes are imperfect is because they tend to be reactive.
They frequently fail to address new and emerging ethical issues (Bersoff & Koeppl,
1993; Welfel, 2012). Committees within professional associations often are formed to
study the ways existing codes relate to emerging issues, and codes may be revised in
response to new ethical concerns. Concern about the ethics of behavior modification
techniques was a focus of the 1970s; in the 1980s, psychologists scrutinized the eth-
ics of computerized psychodiagnostic assessment. In the 1990s, changes in codes of
ethics reflected concerns about sexual harassment and fair treatment of individuals,
regardless of their sexual orientation. In recent years, codes have emphasized the need
for practitioner competence in the delivery of services to individuals from diverse
experiential, linguistic, and cultural backgrounds. Codes also have been scrutinized to
ensure relevance to the use of digital technologies.

Ethical codes thus provide guidance for the professional in their decision making.
Ethical conduct, however, involves careful choices based on knowledge of broad
ethical principles and code statements, ethical reasoning, and personal values. In
many situations, more than one course of action is acceptable. In some situations,
no course of action is completely satisfactory. In all situations, the responsibility
for ethical conduct rests with the individual practitioner (Eberlein, 1987; Jacob et
al., 2021).

ETHICS TRAINING AND COMPETENCIES

Prior to the late 1970s, many applied psychology graduate programs (clinical psy-
chology, school psychology) required little formal coursework in professional eth-
ics (Welfel, 2012). Ethics was often taught in the context of supervised practica
and internship experiences, a practice Handelsman (1986) labeled “ethics training
by ‘osmosis’” (p. 371). A shortcoming of this approach is that student learning
is limited by supervisor awareness and knowledge of ethical-legal issues and the
types of situations encountered in the course of supervision (Handelsman, 1986).
Consensus now exists that ethics, legal aspects of practice, and a problem-solving
model need to be explicitly taught during graduate training (Dailor & Jacob, 2010;
Haas et al., 1986; Tymchuk, 1985). Both the NASP and the APA graduate program
preparation standards require coursework in professional ethics. Furthermore, in
School Psychology: A Blueprint for Training and Practice (Ysseldyke et al., 2000),
prepared by a task force composed of leaders in the field, knowledge of the ethical
and legal aspects of professional practice was identified as a foundational compe-
tency for school psychologists, one that permeates all aspects of the provision of
services (also see NASP’s Model for Comprehensive and Integrated School Psycho-
logical Services, 2020).!

IThe Professional Standards of the National Association of School Psychologists (NASP, 2020) includes four
sets of standards: Model for Comprehensive and Integrated School Psychological Services, Standards for
Graduate Preparation of School Psychologists, Standards for the Credentialing of School Psychologists, and
the Principles for Professional Ethics. https://www.nasponline.org/standards-and-certification/professional-
ethics.
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In the 1980s, psychology trainers began to ask, “What should be the goals of
ethics education in psychology?” (Haas et al., 1986; Kitchener, 1986); “What are
the desired cognitive, affective, and behavioral ‘ethics competencies’ for school
psychologists?” More recently, trainers have raised these questions: “How do
school psychology students and practitioners gain competence, and ultimately
expertise, in ethical decision making?” (Dailor & Jacob, 2010) “How do they gain
a sense of themselves as ethical professionals?” (Handelsman et al., 2005, p. 59);
and “How should ethics be taught?” A number of goals for ethics training have
been suggested in the literature. An emerging picture of desired competencies
includes these:

Competent practitioners are sensitive to “the ethical components of their work™
and are aware that their actions “have real ethical consequences that can poten-
tially harm as well as help others” (Kitchener, 1986, p. 307; also Welfel & Kitch-
ener, 1992).

Competent psychologists have a sound working knowledge of the content of
codes of ethics, professional standards, and law pertinent to the delivery of ser-
vices (Fine & Ulrich, 1988; Welfel & Lipsitz, 1984).

Competent practitioners are committed to a proactive rather than a reactive
stance in ethical thinking and conduct (Tymchuk, 1986). They use their broad
knowledge of codes of ethics and law along with ethical reasoning skills to antic-
ipate and prevent problems from arising.

Skilled practitioners are able to analyze the ethical dimensions of a situation and
demonstrate a well-developed “ability to reason about ethical issues” (Kitchener,
1986, p. 307). They have mastered and make use of a problem-solving model
(Jacob et al., 2021; de las Fuentes & Willmuth, 2005; Tymchuk, 1981, 1986).

Competent practitioners recognize that a system of ethical rules and ideals
develops in the context of a specific culture, and they are sensitive to the ways
their own values and standards for behavior may be similar to or different from
those of individuals from other cultural groups. They “strive to understand the
manner in which culture influences their own view of others and other’s view of
them” (Ortiz et al., 2008, p. 1721; also APA, 2017a; K. Kelly et al., 2019).

Competent psychologists are aware of their own feelings and beliefs. They rec-
ognize that personal feelings, beliefs, and values influence professional decision
making (Knapp, Gottlieb et al., 2017; Koocher & Keith-Spiegel, 2016).

Competent practitioners do their best to engage in positive ethics; that is, they
strive for excellence rather than meeting minimal obligations outlined in codes
of ethics and law (Knapp, VandeCreek et al., 2017).

Competent practitioners appreciate the complexity of ethical decisions and are
tolerant of ambiguity and uncertainty. They acknowledge and accept that there
may be more than one appropriate course of action (de las Fuentes & Willmuth,
2005; Kitchener, 2000).

Competent practitioners have the personal strength to act on decisions made

and accept responsibility for their actions (de las Fuentes & Willmuth, 2005;
Kitchener, 1986).

Two paradigms describe how students and school psychology practitioners
develop ethical competence: the acculturation model (Handelsman et al., 2005)
and a stage model (Dreyfus, 1997). Handelsman et al. (2005) described ethics
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training of psychology graduate students as a dynamic, multiphase acculturation
process.” They suggested that psychology, as a discipline and profession, has its
own culture that encompasses aspirational ethical principles, ethical rules, pro-
fessional standards, and values. Students develop their own “professional ethical
identity” based on a process that optimally results in an adaptive integration of
personal moral values and the ethics culture of the profession. Trainees who do
not yet have a well-developed personal sense of morality, and those who do not
understand and accept critical aspects of the ethics culture of psychology, may
have difficulty making good ethical choices as psychologists.

The stage model describes a process whereby practitioners progress through five
levels (Dreyfus, 1997). Novice practitioners are rules-bound and slow to make deci-
sions. With some experience in applying rules of practice, advanced beginners become
more capable of identifying multiple aspects of a complex situation and taking context
into account, but they are still focusing on technical mastery of their skills. Competent
practitioners are better able to identify key elements of a situation, see relationships
among elements, recognize subtle differences between similar situations, balance skills
and empathy, and consider the long-term effects of their decisions. However, because
they are more skilled in considering relevant elements, competent practitioners are
at times overwhelmed by the complexity of real-world problems. Practitioners who
are proficient recognize situational patterns and subtle differences more quickly, and
they are able to prioritize elements in decision making more effortlessly. Proficient
practitioners may not be conscious of the knowledge and thinking processes that
provide the foundation for their choices. Finally, because of many experiences with
diverse situations, experts are able to rely on past decisions to inform future decisions,
base decisions on subtle qualitative distinctions, and often have an intuitive grasp of
what needs to be done without extensive analyses. Based on their review of research
on the acquisition of expertise, Ericsson and Williams (2007) suggested that exper-
tise is acquired by early supervised practice coupled with deliberate practice over an
extended period of time, usually 10 years.

How should ethics be taught? As Franeta noted, “instruction merely in codes of
ethics cannot substitute for professional ethics education” (2019, p. 127). In the field
of school psychology, growing professional support exists for a planned, multilevel
approach to training in ethics and law (Conoley & Sullivan, 2002; Dailor & Jacob,
2011; Welfel, 2012). Tryon (2000) and others (Dailor & Jacob, 2011) recommended
that formal coursework in ethics and law be required at the beginning of graduate
training to prepare students to participate in discussions of ethical and legal issues
throughout their program. Because many aspects of school-based practice are regu-
lated by law as well as ethics, we recommend integrated rather than separate instruc-
tion in ethics and law; furthermore, key concepts, such as privacy, informed consent,
and confidentiality, have roots in both ethics and law. A foundational course can
introduce students to broad ethical principles, codes of ethics, the major provisions of
school law pertinent to practice, and an ethical-legal decision-making model. In addi-
tion, Handelsman et al. (2005) recommended that early coursework include activities
to heighten self-awareness of personal values and beliefs. For example, they suggested
asking students to write an ethics autobiography in which they reflect on their own
values, as well as those of their families and cultures of origin, and consider what it
means to be an ethical professional (p. 63; also Bashe et al., 2007). (For a discussion

ZPortions of this section were adapted from Dailor and Jacob (2010).
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of methods in teaching ethical and legal issues in school psychology, see Jacob et al.,
2021, and Welfel, 2012).

A foundational course in ethics and law can provide opportunities for students to
apply what they are learning about the ethical-legal aspects of practice by role-playing
difficult situations and analyzing case incidents (Dailor & Jacob, 2010). Empirical
evidence from the field of medical ethics indicates that case analysis, particularly with
discussion, results in improved moral reasoning (Eckles et al., 2005; S. Smith et al.,
2004). However, while such foundational coursework provides a critically important
underpinning for subsequent training, it is not sufficient to achieve desired practi-
tioner competencies in ethics and law. If students have only one course in ethics and
law, they may not be prepared to apply this knowledge across various domains of
practice. In order for students to progress beyond the stage of advanced beginner, dis-
cussion of ethical-legal issues associated with diverse situations and professional roles
must be a component of coursework in assessment, academic remediation, behavio-
ral interventions, counseling, and consultation. For this reason, Tryon (2000) recom-
mended that all graduate program course instructors discuss ethical issues related to
their specialty areas.

Supervised field experiences provide a vitally important opportunity for students
to apply their knowledge to multiple real-world situations (Harvey & Struzziero,
2008). With appropriate supervisory support, internship is “a prime time to develop
ethical frameworks that will be useful throughout a professional career” (Conoley
& Sullivan, 2002, p. 135). Field- and university-based supervisors consequently have
a special obligation to model sound ethical-legal decision making and to monitor,
assist, and support supervisees and early-career practitioners as they first encounter
real-world challenges (Conoley & Sullivan, 2002; Harvey & Struzziero, 2008; K. Kelly
et al., 2019).

Although growing professional support exists for a planned, multilevel approach
to graduate preparation in ethics, Dailor and Jacob (2011) surveyed a nationally rep-
resentative sample of public school psychology practitioners and found that only 24%
of the 208 respondents reported receiving multilevel university ethics training that
included coursework in ethics, discussion of ethical issues in multiple courses, and
supervised discussion of ethical issues in practica and internships.

Based on a meta-analytic study of the effectiveness of ethics education instruc-
tion in the sciences, Watts et al. (2017) found that ethics instruction has sizable
benefits to participants and that those benefits appear to hold up over time. How-
ever, few empirical investigations of the effectiveness of formal ethics training have
appeared in the psychology literature (Franeta, 2019; Welfel, 2012). Baldick (1980)
found that clinical and counseling interns who received formal ethics training were
better able to identify ethical issues than interns without prior coursework in ethics.
Tryon (2001) surveyed school psychology doctoral students from APA-accredited
programs and found that students who had taken an ethics course and those who
had completed more years of graduate study felt better prepared to deal with the
ethical issues presented in the survey than those who had not taken an ethics course
and who had completed fewer years of graduate education. Student ratings of their
preparedness to deal with ethical issues were positively associated with the number
of hours of supervised practicum experience completed. Dailor and Jacob (2011)
found an association between the types of university training school psychology
practitioners had received and their preparedness to handle ethical issues on the
job, with those who had received multilevel university preparation in ethics report-
ing higher levels of preparedness to handle ethical issues. Preparedness was not
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associated with degree level (doctoral or nondoctoral) or years of experience on the
job (five or fewer years versus more than five years).

Several studies, however, have reported a gap between knowledge of the appropri-
ate course of action and willingness to carry out that action (Bernard & Jara, 1986; T.
S. Smith et al., 1991; Tryon, 2000). Even when practitioners can identify what ought to
be done, many would choose to do less than they believe they should (Bernard & Jara,
1986). Thus, at this time, additional research is needed to identify the types of ethics
training that are most effective in developing the skills and necessary confidence for
psychologists to take appropriate actions in ethically difficult situations (Tymchuk,
1985; Welfel, 2012).

CODES OF ETHICS

D. T. Brown (1979) suggested that school psychology emerged as an identifiable pro-
fession in the 1950s. Two professional associations, the APA and the NASP, have
shaped the development of the profession. Each professional association has formu-
lated its own code of ethics. Within the APA, Division 16 is the Division of School
Psychology.?

APA and NASP Codes of Ethics

In joining the APA or the NASP, members agree to abide by that association’s ethi-
cal principles. Additionally, psychologists who are members of the National School
Psychologist Certification System are obligated to abide by the NASP’s Code of Eth-
ics. We believe school psychology practitioners should be thoroughly familiar with
the NASP’s (2020) Principles for Professional Ethics and the APA’s (2017b) Ethical
Principles of Psychologists and Code of Conduct, whether they are members of a pro-
fessional association or not. A psychologist with a broad knowledge base of ethical
principles will likely be better prepared to make sound choices when ethically chal-
lenging situations arise. Furthermore, regardless of association membership or level
of training, trainees and practitioners may be expected to know and abide by both the
APA and NASP ethics codes in their work setting (Flanagan et al., 2005).

The NASP’s Principles for Professional Ethics

The NASP’s Principles for Professional Ethics was first adopted in 1974 and revised
in 1984, 1992, 1997, 2000, 2010, and 2020 (see Jacob et al., 2021, for a brief history
of the early development of the code). The 2020 Principles for Professional Ethics is
reprinted in Appendix A.* The NASP’s code of ethics focuses on the special chal-
lenges of school-based practice. For the purposes of the code, school-based practice
is defined as “the provision of school psychological services under the authority of
a state, regional, or local educational agency” whether the school psychologist “is an

3For information about the history of the APA’s Division 16 and NASP, see Fagan and Wise (2007) and
Song et al. (2019).

4The 2020 Principles for Professional Ethics is available on NASP’s website (http://www.nasponline.org).
The web version features bookmarks that make it possible to advance to a particular section by clicking on
the relevant bookmark.


http://www.nasponline.org

Ethics in School Psychology: An Introduction 9

employee of the schools or contracted by the schools on a per case or consultative
basis” (NASP, 2020, Definition of Terms as Used in the Principles for Professional
Ethics, p. 41°).

The team of NASP members responsible for drafting the 2020 revision of the Prin-
ciples for Professional Ethics shared a commitment to ensuring that the code, like its
precursors, would address the unique circumstances associated with providing school-
based psychological services and would emphasize protecting the rights and inter-
ests of school children and youth (NASP, 2020, p. 39). More specifically, the 2020
code, like its precursor, is based on the following special challenges of school-based
practice®:

» School psychologists must “balance the authority of parents to make decisions
about their children with the needs and rights of those children, and the pur-
poses and authority of schools.” Within this framework, school psychologists
consider “the interests and rights of children and youth to be their highest pri-
ority in decision making, and act as advocates for children” (NASP, 2020, p. 39,
Standard II1.2.3; also Russo, 2018).

* The mission of schools is to educate children, maintain order, and ensure pupil
safety (Burnside v. Byars, 1966, p. 748). As school employees, “school psycholo-
gists have a legal as well as an ethical obligation to take steps to protect all stu-
dents from reasonably foreseeable risk of harm” (NASP, 2020, p. 39; also Russo,
2018).

* As school employees, school psychology practitioners are state actors, that is,
their actions are seen to be an extension of the state’s authority to educate chil-
dren (Russo, 2018). This creates a special obligation for school psychologists
to know and respect the rights of schoolchildren under federal and state law
(NASP, 2020, p. 39).

* Like other mental health practitioners, school psychologists often provide
assessment and intervention services within the framework of an established
psychologist—client relationship. However, at other times, as members of a
school’s instructional support team, school psychologists may provide consulta-
tive services to student assistance teams, classrooms, schools, or other recipients
of service that do not fall within the scope of an established psychologist—client
relationship (NASP, 2020, p. 41).

* Recent years have witnessed growing interest in better protection of sensitive stu-
dent information. Partly as a result of changes that have occurred in health care
settings, many parents now expect greater control regarding disclosure or non-
disclosure of sensitive health and mental health information about their child,
even when information is to be shared internally in the school setting (Gelfman
& Schwab, 2005a).

* “School-based practitioners work in a context that emphasizes multidisciplinary
problem solving and intervention” (NASP, 2020, p. 39).

The NASP’s 2020 code of ethics is organized around four broad ethical themes:
Respecting the Dignity and Rights of All Persons; Professional Competence and
Responsibility; Honesty and Integrity in Professional Relationships; and Responsibility

SThe web version of NASP’s ethics code and the print version have the same pagination.
%A version of this list also appears in Jacob et al. (2021).
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to Schools, Families, Communities, the Profession, and Society. These themes were
derived from the literature on ethical principles (e.g., Bersoff & Koeppl, 1993; Pril-
leltensky, 1997; Ross, 1930) and other ethical codes, especially that of the Canadian
Psychological Association (CPA, 2017). The four broad themes “are aspirational and
identify fundamental principles that underlie the ethical practice of school psychol-
ogy” (NASP, 2020, pp. 40-41). Each of the four ethical themes subsumes guiding
principles. The guiding principles help explain ways in which broad ethical principles
apply to professional practice. Guiding principles are to be considered in ethical deci-
sion making but, because their purpose is to identify ethical considerations associated
with practice situations, the guiding principles are not enforceable (pp. 40-41). The
guiding principles are further articulated by multiple specific enforceable standards of
conduct. As much as feasible, these standards identify actions (or failures to act) that
the profession considers ethical or unethical conduct. The NASP will seek to enforce
the standards in accordance with their Ethical and Professional Practices Board Pro-
cedures ([EPPB], 2018) (NASP, 2020, p. 41). The broad ethical themes, guiding prin-
ciples, and associated enforceable standards of conduct in NASP’s ethics code will be
discussed in more detail in this and subsequent chapters.

APA’s Ethical Principles of Psychologists and Code of Conduct

The Ethical Standards of Psychologists was first adopted by the APA in 1953. Eight
revisions of the APA’s code of ethics were published between 1959 and 1992. The cur-
rent version, Ethical Principles of Psychologists and Code of Conduct (APA, 2017b), was
adopted in 2002 and amended in 2010 and 2016 (see Appendix B). The APA’s Ethical
Principles differs from the NASP’s Principles for Professional Ethics in that it was devel-
oped for psychologists with training in diverse specialty areas (clinical, industrial-organ-
izational, school psychology) and who work in a number of different settings (private
practice, industry, hospitals and clinics, public schools, university teaching, research).

The Ethical Principles of Psychologists and Code of Conduct consists of these sec-
tions: Introduction and Applicability, Preamble, General Principles, and Ethical Stand-
ards. The General Principles section includes five broadly worded aspirational goals
to be considered by psychologists in ethical decision making, and the Ethical Stand-
ards section sets forth enforceable rules for conduct. General Principle A, Beneficence
and Nonmaleficence, means that psychologists engage in professional actions that are
likely to benefit others, or at least do no harm (Behnke & Jones, 2012).

Principle B is Fidelity and Responsibility. Consistent with this principle, psychol-
ogists build and maintain trust by being aware of and honoring their professional
responsibilities to clients and the community. Principle C, Integrity, obligates psy-
chologists to be open and honest in their professional interactions and faithful to
the truth and to guard against unclear or unwise commitments. In accordance with
Principle D, Justice, psychologists seek to ensure that all persons have access to and
can benefit from what psychology has to offer. They strive for fairness and nondis-
crimination in the provision of services. Principle E, Respect for People’s Rights and
Dignity, encourages psychologists to respect the worth of all people and their rights
to privacy, confidentiality, autonomy, and self-determination (Flanagan et al., 2005).

The APA’s Ethical Standards (enforceable rules for conduct) are organized into
six general sections: Resolving Ethical Issues, Competence, Human Relations, Privacy
and Confidentiality, Advertising and Other Public Statements, and Record Keeping and
Fees. These are followed by four sections: Education and Training, Research and Pub-
lication, Assessment, and Therapy (APA, 2017b). (For additional information on the
APA’s ethics code, see C. B. Fisher, 2017; Knapp, VandeCreek et al., 2017.)
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Professional versus Private Behavior

Professional codes of cthics apply “only to psychologists’ activities that are part of
their scientific, educational, or professional roles as psychologists .... These activities
shall be distinguished from the purely private conduct of psychologists, which is not
within the purview of the Ethics Code” (APA, 2017b, Introduction and Applicability).
Similarly, the NASP’s code states: “School psychologists, in their private lives, are free
to pursue their personal interests, except to the degree that those interests compromise
professional effectiveness” (NASP, 2020, p. 40; Standard II1.5.1). Ethics code thus
obligate school psychologists to avoid actions that would diminish their professional
credibility and effectiveness. In addition, it is important for school-employed practi-
tioners to understand that school boards, parents, other community members, and
the courts may hold elementary and secondary school (K-12) educators to a higher
standard of moral character and conduct than others because K—12 educators serve
as role models for schoolchildren (Ambach v. Norwick, 1979).

As Pipes et al. (2005, p. 332) observed, the boundaries between professional and
personal behaviors are often “fuzzy.” School psychologists are encouraged to aspire to
high standards of ethical conduct in their personal, as well as professional, lives and
to think critically about the boundaries between the two (Pipes et al., 2005). For exam-
ple, if a psychologist engages in socially undesirable behavior in a public setting (e.g., a
school psychologist is verbally abusive of the referee at a high school football game),
the behavior may negatively impact their credibility, diminish trust in school psychol-
ogists, and confuse students and others who hear about or witness the event. School
psychology practitioners and trainees must also be mindful of the fuzzy boundaries
between their private and professional lives in cyberspace (Diamond & Whalen, 2019;
Pham, 2014). Ethically, inappropriate posts on social networking sites can result in
loss of trust in the school psychologist and impair their effectiveness. Legally, inap-
propriate social networking posts can threaten the job standing of school-employed
practitioners or justify dismissal of a graduate student from their training program.
The courts have upheld the right of school districts to discipline or dismiss employ-
ees for sharing information on their personal social networking sites—even on their
own time and using their own electronic devices—if the material posted threatens to
undermine the authority of school administrators; disrupts coworker relationships in
the school, especially those based on trust and confidentiality; impairs the employee’s
performance of their duties; or could disrupt the learning atmosphere of the school
(e.g., Richerson v. Beckon, 2008; Spanierman v. Hughes, 2008). Furthermore, because
K-12 educators are expected to serve as role models for children, the courts have
upheld the right of training programs to dismiss students whose social networking
posts show poor professional judgment and conduct unbecoming to a public school
educator (Snyder v. Millersville University, 2008). (The right of school psychologists
to make statements about matters of public concern is addressed in Chapter 12.)

Professional Models for Service Delivery

Professional models for the delivery of school psychological services differ from ethi-
cal codes in both scope and intent. The NASP’s Model for Comprehensive and Inte-
grated Services by School Psychologists ([Model], 2020) represents a consensus among
practitioners and trainers about the roles and duties of school psychologists, desirable
conditions for the effective delivery of services, the components of a comprehensive
school psychological services delivery system, and standards for best practices. This
document can be used to inform practitioners, students, trainers, administrators,
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policy makers, and consumers about the nature and scope of appropriate and desir-
able services. The NASP and the APA seek to ensure that members abide by their
respective ethical codes and investigate and adjudicate code violations. In contrast,
the NASP’s Model identifies standards for excellence in the delivery of comprehensive
school psychological services, and it is recognized that not all school psychologists or
all school psychological service units will be able to meet every identified guideline.

FOUR BROAD ETHICAL PRINCIPLES

The four broad themes that appear in the NASP’s Principles for Professional Ethics
provide an organizational framework for the introduction to ethical issues in school
psychology in this section of the chapter. As noted previously, these themes also can
be found in the literature on ethical principles (e.g., Bersoff & Koeppl, 1993; Pril-
leltensky, 1997; Ross, 1930) and other ethical codes, especially that of the CPA (2017).
In this book we emphasize principles-based ethics. We encourage readers to think
about the spirit and intent of broad ethical themes outlined in this section and to
enhance their understanding of ethics by becoming familiar with other philosophical
systems (see Knapp, VandeCreek et al., 2017).

Respect for the Dignity of Persons

Respect for the dignity of persons “is the most fundamental and universally found
ethical principle across disciplines, and includes the concepts of equal inherent worth,
non-discrimination, moral rights, and distributive, social, and natural justice” (CPA,
2017, p. 11; also see APA Principle E). NASP’s Broad Theme I states: “School psy-
chologists engage only in professional practices that maintain the dignity of all with
whom they work. In their words and actions, school psychologists demonstrate respect
for the autonomy of persons and their right to self-determination, respect for privacy,
and a commitment to just, equitable, and fair treatment of all persons.”

Self-Determination and Autonomy

School psychologists “respect the right of persons to participate in decisions affecting
their own welfare” (NASP Guiding Principle I.1). They apply the ethical principle of
respect for self-determination and autonomy to their professional practices by seeking
informed consent to establish a school psychologist—client relationship and by ensur-
ing that the individuals with whom they work have “a voice and a choice” in decisions
that affect them.

School psychologists sometimes ask the question, “Who is the client?” In the
school setting, multiple different parties may be recipients of school psychological
services or affected indirectly by their decisions. NASP’s code of ethics identifies the
client or clients as the individuals who have entered into a school psychologist—cli-
ent relationship for the purpose of receiving services. A school psychologist—client
relationship is established by an informed agreement with a client about the school
psychologist’s duties to each party in the professional relationship (NASP, 2020, p.
41). Often more than one individual is a primary client, such as when the school psy-
chologist-client professional services relationship involves parents and their child
(also CPA, 2017).
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Except for urgent situations, school psychologists generally seek the informed con-
sent of an adult (the parent or guardian of a child) to establish a school psychologist—
client relationship (NASP Standard 1.1.2). They respect the right of the individual
providing consent to choose or decline the services offered (NASP Standard 1.1.5),
and they “reopen discussion of consent when appropriate, such as when there is a
significant change in previously agreed on goals and services, or when decisions must
be made regarding the sharing of sensitive information with others” (NASP Guiding
Principle I.1). School psychologists also honor, to the maximum extent appropriate,
the right of children to assent to or decline school psychological services (see Chap-
ters 3 and 7).

However, when working with children, sometimes it is necessary to balance the
rights of self-determination and autonomy against concerns for the welfare of the
child. The NASP’s code of ethics states: “Ordinarily, school psychologists seek the
student’s assent to services; however, it is ethically permissible to bypass student assent
to services if the service is considered to be of direct benefit to the student and/or is
required by law” (NASP Standard I.1.4; also CPA, 2017, 1.35). If a child’s assent is not
solicited, school psychologists nevertheless ensure that the child is informed about the
nature of the services being provided and is afforded opportunities to participate in
decisions that affect them (NASP Standard 1.1.4, 11.3.14).

As noted, school psychologists often provide services within the framework of
an established school psychologist—client relationship. However, as members of a
school’s instructional support team, practitioners also provide consultative services
to student assistance teams, classrooms, or schools that do not fall within the scope
of an established school psychologist—client relationship (NASP, 2020, p. 41). Thus,
while school practitioners encourage parental participation in school decisions affect-
ing their children (NASP Standard I.1.1, 11.3.13), not all of their consultative services
require informed parent consent, particularly if the resulting interventions are under
the authority of the teacher and within the scope of typical classroom interventions
(NASP Standard I.1.1) (also see Chapter 7).

During their careers, school psychologists will encounter dilemmas regarding how
to balance the rights of parents to make informed decisions about their children with
the rights and needs of those children. For example: Under what circumstances should
minors have the right to seek school psychological services on their own, without par-
ent permission? When should a minor be afforded the opportunity to make a choice
whether to participate in or refuse the psychological services being offered? We will be
exploring these issues in the chapters ahead.

Privacy and Confidentiality

Psychologists “respect the right of persons to choose for themselves whether to dis-
close their private thoughts, feelings, beliefs, and behaviors” (NASP Guiding Principle
1.2; also APA Principle E), and every effort is made to avoid undue invasion of pri-
vacy (APA Principle E; NASP Standard 1.2.1). School psychologists “do not seek or
store private information about clients that is not needed in the provision of services”
(NASP Standard 1.2.2; also APA Standard 4.04).

Practitioners also use appropriate safeguards to protect the confidentiality of cli-
ent disclosures. Except for urgent situations, they inform clients of the boundaries
of confidentiality at the outset of establishing a school psychologist—client relation-
ship. They seek a shared understanding with clients regarding the types of informa-
tion that will and will not be shared with third parties and recognize that it may
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be necessary to discuss how confidential information will be managed at multiple
points in an ongoing professional relationship (NASP Standard 1.2.2). Read and
consider Case 1.1.

Case 1.1

Samantha’s first- and second-grade teachers observed that she experienced dif-
ficulties with concentration and memory. She frequently failed to remember
letter sounds and math facts she had previously mastered. Now, in third grade,
Samantha continues to perform well below grade level even after multiple indi-
vidualized interventions were attempted in the classroom. Samantha’s mother,
Joanne, agrees with the third-grade teacher that Samantha should be evalu-
ated to determine whether she is eligible for special education services. Carrie
Johnson, the school psychologist, meets with Joanne to ensure she is informed
about the nature and scope of the psychoeducational evaluation and to gather
information about Samantha’s developmental history. Joanne is employed as a
classroom teacher aide at the same small, rural school her daughter attends. In
the meeting with Carrie, Joanne discloses that she was involved “with the wrong
boyfriend” during her first semester away at college. She “partied a lot, used all
kinds of drugs, and got pregnant.” Because she was “too messed up” to realize
she was pregnant, she continued to use drugs during the early months of her
pregnancy but then moved back home with her parents and “got straightened
out.” Joanne went on to tell the psychologist: “Please don’t tell anyone about
this. I've never even told any of my doctors because my mom said it would
be difficult for me to get a good job if drug abuse showed up in my medical
records. And if my drug use history gets out at this school-—you know how this
community is and how people talk—it could hurt Samantha and I might even
lose my job.”

Carrie Johnson (Case 1.1) will assure Joanne that her disclosure of drug use during
pregnancy will be held in strict confidence and not shared with anyone else, and not
included in Samantha’s school psychology records (NASP Standard 1.2.2; also APA
Standard 4.04). Carrie recognizes that she has a special ethical obligation to safeguard
the confidentiality of sensitive and private medical information (NASP Standard
1.2.6). Furthermore, the information that Joanne disclosed about her pregnancy is not
needed for the purpose of determining Samantha’s eligibility for special education ser-
vices or for planning appropriate educational interventions for her (NASP Standard
1.2.1,1.2.4), and could have negative repercussions for Joanne and Samantha if made
available to others.

In situations in which confidentiality is promised or implied, school psychologists
do not reveal information to third parties “without the agreement of a minor child’s
parent, legal guardian, or of an adult student, except in those situations in which fail-
ure to release information would result in danger to the student or others, or where
otherwise required by law” (NASP Standard 1.2.3). Furthermore, when practitioners
share information with third parties, they “discuss and/or release confidential infor-
mation only for professional purposes and only with persons who have a legitimate
need to know” (NASP Standard 1.2.4).
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The ethical and legal issues of privacy, confidentiality, and privilege will create
challenges for practitioners. For example, what information do teachers and other
instructional staff need to know about a child’s physical health, mental health, and
family background to provide effective individualized instruction? Do parents have a
right to know what their child tells a school psychologist? What if a young teenager
discloses that he or she is planning to hurt someone or has committed a crime? Again,
issues will be explored further in the chapters ahead.

Fairness, Equity, and Justice

Respect for the dignity of all persons also encompasses the ethical obligation to
promote fairness and social justice. School psychologists “use their expertise to cul-
tivate school climates that are safe, welcoming, and equitable to all persons regard-
less of actual or perceived characteristics, including race, ethnicity, color, religion,
ancestry, national origin, immigration status, socioeconomic status, primary lan-
guage, gender, sexual orientation, gender identity, gender expression, disability, or
any other distinguishing characteristics” (NASP Guiding Principle 1.3; also APA
Principle E).

The school psychologist’s obligation to students from diverse cultural, linguistic,
and experiential backgrounds goes beyond striving to be impartial and unprejudiced
in the delivery of services. Practitioners have an ethical responsibility to actively pursue
awareness and knowledge of how diversity factors may influence child development,
behavior, and school learning (NASP Standard 11.3.8; Flanagan et al., 2005) and to
pursue the skills needed to promote the mental health and education of diverse stu-
dents. Ignoring or minimizing the importance of characteristics such as ethnicity, dis-
abilities, sexual orientation, or socioeconomic background may result in approaches
that are ineffective and a disservice to children, parents, teachers, and other recipients
of services (APA, 2017a).

Consistent with the broad ethical principle of justice, school psychologists also
“strive to ensure that all children and youth have equal opportunity to participate in
and benefit from school programs and that all students and families have access to
and can benefit from school psychological services. They work to correct school prac-
tices that are unjustly discriminatory or that deny students or others their legal rights”
(NASP Standard 1.3.2; also APA Principle D).

Efforts by school psychologists to advance social justice in the nation’s schools and
society align with NASP’s code Broad Theme I, Respecting the Dignity and Rights of
All Persons, and Broad Theme IV, Responsibility to Schools, Families, Communities,
the Profession, and Society. The construct social justice can be viewed as a contempo-
rary articulation of the long-recognized ethical principle of justice. NASP leadership
defined social justice as:

both a process and a goal that requires action. School psychologists work to ensure
the protection of the educational rights, opportunities, and well-being of all children,
especially those whose voices have been muted, identities obscured, or needs ignored.
Social justice requires promoting non-discriminatory practices and the empowerment of
families and communities. School psychologists enact social justice through culturally-
responsive professional practice and advocacy to create schools, communities, and sys-
tems that ensure equity and fairness for all children and youth. (Adopted by the NASP
Board of Directors, April 2017)
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Responsible Caring (Professional Competence and Responsibility)

A shared theme in ethical codes of the helping professions is that of beneficence.
Beneficence, or responsible caring, means that psychologists engage in actions that
are likely to benefit others, or at least do no harm (CPA, 2017; Welfel, 2012; also APA
Principle A). “To do this, school psychologists must practice within the boundaries
of their competence, use scientific knowledge from psychology and education to help
clients and others make informed choices, and accept responsibility for their work”
(NASP Broad Theme II). Read and consider Case 1.2.

Case 1.2
A Kia Motors assembly plant opened near the school district where David
Kim is completing his school psychology internship. A number of Korean Kia
employees and their families were relocated to the United States and now live
in David’s school district. Some of the adults and children are quite fluent in
English; others speak little English. The special education director asked David
to conduct a school psychological evaluation of an 8-year-old girl, Seo-yeon,
because she appeared to be struggling academically more than other Korean
students at her school. Although Seo-yeon has acquired some conversational
English proficiency, her parents speak little English. Consistent with codes of
ethics, David, a second-generation Korean American, needed to carefully con-
sider whether he was competent to conduct a valid bilingual assessment of Seo-
yeon using Korean and English.

Competence

The NASP code of ethics requires that, “To benefit clients, school psychologists
engage only in practices for which they are qualified and competent” (NASP Guid-
ing Principle 11.1; also APA Standard 2.01). As noted previously, the term competent
generally suggests that the practitioner is able to integrate professional knowledge and
skills with an understanding of the client and situation and make appropriate deci-
sions, based on a consideration of both the immediate and long-term effects (Dreyfus,
1997; Nagy, 2012). Practitioners must consider their competence to provide various
types of services and to use techniques that are new to them. They also must consider
whether they are competent to provide services in light of client characteristics such
as age; disability; ethnic, racial, and language background; and sexual orientation
and gender identity. Psychologists who step beyond their competence place the stu-
dent at risk for misdiagnosis, misclassification, miseducation, and possible psycho-
logical harm.

David (Case 1.2) consulted his university internship supervisor and his on-site
supervisor about the special education director’s request. They discussed David’s
self-assessment of his Korean language competence and his lack of prior supervised
experience conducting a bilingual assessment. As a result, David met with the special
educator director and offered to review Seo-yeon’s school records from Korea and
conduct a screening of Seo-yeon to determine whether a full evaluation was needed.
He respectfully explained why he was not qualified to conduct a comprehensive bilin-
gual assessment of Seo-yeon if a disability is suspected. He also offered to attend
school-parent meetings with Seo-yeon’s parents, noting that he would be able to help
establish culturally sensitive “jeong” (rapport) with family members. In addition,
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David recommended that a trained interpreter attend the meetings with the parents
because he was not proficient enough in Korean to explain the specialized terms used
in meetings with parents of students who are struggling academically.

The students who attend our nation’s schools have become increasingly diverse in
terms of race, ethnicity, language, national origin, and family composition (see Song
et al., 2019). In addition, gay, lesbian, and transgender youth now “come out” at ear-
lier ages than in previous generations, often during their middle or high school years
(Jacob et al., 2010). Consequently, all practitioners must assess and periodically reas-
sess their competence to provide services to a diverse clientele and seek the knowledge
necessary to provide culturally sensitive services in the schools where they work.”

Where understanding of age, gender, race, ethnicity, national origin, religion, sex-
ual orientation, gender identity or expression, disability, language, or socioeconomic
status is essential for providing effective services, school psychologists are expected
to have or to obtain the training, experience, consultation, or supervision necessary
to provide effective services. If a school practitioner is not competent to provide ser-
vices to a particular client, then they are obligated to consider referring the client to a
professional who is qualified to provide the needed services (APA Standard 2.01; also
NASP Standard I1.1.1).

Many different types of personal problems can potentially impact professional
functioning, including mental or physical health problems, substance abuse, personal
life stressors such as divorce, and professional burnout. When school psychologists
experience personal problems, they may make poor professional decisions (Koocher
& Keith-Spiegel, 2016). NASP’s ethics code obligates psychologists to “refrain from
any work-related activity in which their personal problems may interfere with pro-
fessional effectiveness” and to “seek consultation or other assistance when personal
problems arise that threaten to compromise their professional effectiveness” (Stand-
ard II.1.2). In recent years there has been increased attention to the importance of
self-care among school psychologists as a protective factor to prevent or reduce burn-
out (see Boccio et al., 2016a; Schilling et al., 2018). However, it is important to note
that although “self-care” is identified as an aspirational principle some codes of ethics
codes, it is not an enforceable standard in NASP’s code or in the codes of other help-
ing professions.

Our codes of ethics also encourage practitioners to engage in the lifelong learning
that is necessary to achieve and maintain expertise in the field of school psychol-
ogy (Welfel, 2012). School psychologists are obligated to “engage in continuing pro-
fessional development” and “remain current regarding developments in research ...
and professional practices that benefit children, youth, families, and schools” (NASP
Standard II.1.3). They are encouraged to recognize that “professional skill devel-
opment beyond that of the novice practitioner requires a well-planned program of
continuing professional development and professional supervision” (NASP Guiding
Principle I1.1; also APA Standard 2.03).

Responsibility

As noted previously, in all areas of service delivery, school psychologists strive to
maximize benefit and avoid doing harm. To do so, school psychologists must “use
scientific knowledge from psychology and education to help clients and others make

See the APA’s guidelines to assist psychologists in providing multiculturally competent services (2017a)
and NASP’s research-based position statement on Safe and Supportive Schools for LGBTQ+ Youth (2017a).
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informed choices, and accept responsibility for their work™ (NASP Broad Theme II).
As Lilienfeld et al. (2012, p. 8) observed, all school psychologists, “regardless of the
setting in which they operate, need to develop and maintain a skill set that allows
them to distinguish evidence-based from non-evidence based practices.” This means
consulting scholarly sources (journal articles, reference books, APA and NASP web-
sites) to identify empirically-supported assessment tools and interventions. In addi-
tion, in decision-making, practitioners engage in scientific thinking, and are skeptical
of, but open to, new tools and techniques. They are advised to learn about and be
aware of common cognitive errors such as confirmation bias (the tendency to seek
out evidence consistent with our beliefs, and deny, dismiss, or distort evidence that is
not), belief perseverance (tendency to cling to beliefs despite repeated contradictory
evidence), hindsight bias (error of perceiving events as more predictable after they have
occurred), and base rate neglect (neglecting or ignoring the prevalence of a character-
istic in a population), among others (from Lilienfeld et al., 2012, p. 15).

Consistent with the idea of responsible caring, school psychologists “accept respon-
sibility for their professional work” (NASP Broad Theme II) and they take steps to
offset any harmful consequences of decisions made (APA Principle B; NASP Guid-
ing Principle I1.2). More specifically, school psychologists ensure that “the effects of
their recommendations and intervention plans are monitored, either personally or by
others. They revise a recommendation, or modify or terminate an intervention plan,
when data indicate that the desired outcomes are not being attained” (NASP Stand-
ard 11.2.2).

Under the broad theme of professional competence and responsibility, the NASP’s
code of ethics has specific standards for responsible assessment and intervention prac-
tices (Guiding Principle I1.3 and subsumed standards), school-based record keeping
(Guiding Principle 11.4 and subsumed standards), and the use of professional materi-
als (Guiding Principle I1.5 and subsumed standards).

Honesty and Integrity in Professional Relationships

A psychologist—client relationship is a fiduciary relationship, that is, one based on
trust. To build and maintain trust, school psychologists must demonstrate integrity
in professional relationships. The broad principle of integrity encompasses the moral
obligations of fidelity, nonmaleficence, and beneficence. Fidelity refers to a continuing
faithfulness to the truth and to one’s professional duties (Bersoff & Koeppl, 1993).
Practitioners are obligated to be open and honest in their interactions with others and
to adhere to their professional promises (CPA, 2017; APA Principle B; NASP Broad
Theme III).

Consistent with the broad theme of honesty and integrity in professional relation-
ships, school psychologists make known their professional priorities. Their top prior-
ity is the welfare of children and youth:

The school psychologist’s commitment to protecting the rights and welfare of children
and youth is communicated to the school administration, staff, and others as their high-
est priority in providing services. School psychologists are ethically obligated to speak
up for the interests and rights of students and families even when it may be difficult to
do so. (NASP Standard I11.2.3)

Because they typically provide services to several different groups (e.g., families, teach-
ers, classrooms, students), practitioners may encounter situations in which loyalties are



Ethics in School Psychology: An Introduction 19

conflicted. For this reason, “as much as possible, school psychologists make known
their priorities and commitments in advance to all parties to prevent misunderstand-
ings” (NASP Standard 111.2.4).

School psychologists are also forthright about what they have to offer their clients
and other recipients of services. They “explain all professional services to clients in
a clear, understandable manner,” and are candid about “their roles, assignments, and
working relationships with recipients of service and others” (NASP Standard I11.2.1).
In addition, they establish clear roles for themselves within their work setting while
respecting the various roles of colleagues and other professions (NASP Standard
I11.2.2). Read and consider Case 1.3.

Case 1.3

Madeleine Fine, a new first-grade teacher, asks Maria Delgado, the school psy-
chologist, for some ideas on handling Kevin, a child who has demonstrated some
challenging behaviors in the classroom. After Maria observes in the classroom, it is
evident to her that Madeleine needs some help working with Kevin and developing
effective classroom management strategies. Maria offers to meet with Madeleine
once a week over a six-week period to work on classroom management skills, and
Madeleine agrees. Shortly after their third consultation session, the principal asks
Maria for her assessment of Madeleine’s teaching competence. The principal indi-
cates that she plans to terminate Madeleine during her probationary period if there
are problems with her teaching effectiveness. Maria is not sure how to respond to
the principal’s request.

Case 1.3 illustrates the importance of openly defining the parameters of the ser-
vices to be offered in the school setting. Madeleine has become Maria’s consultee in
this school psychologist—consultee relationship. In this situation, Maria is bound by
the obligation and expectation that what is shared and learned in their professional
interaction is confidential; she may not share information about her consultee with
the principal without Madeleine’s explicit consent to do so. If Maria violated the
confidentiality of the consultative relationship and shared information about Made-
leine’s teaching with the school administration, her actions would most likely under-
mine teacher trust in school psychologists and diminish her ability to work with other
teachers in need of consultative services.

However, as is discussed in Chapter 8, not all psychologist-teacher consultative
relationships are confidential. In defining their job roles to the school community,
school psychologists identify the services they provide and those that are outside the
scope of their job roles (NASP Standard II1.2.1, I11.2.2; APA Principle E). It is the
job role of the principal, not the school psychologist, to gather information on teacher
effectiveness (also NASP Standard II1.2.4). The ethical issues associated with the con-
sultation role are also discussed in Chapters 8.

Furthermore, consistent with the general principle of integrity in professional
relationships, psychologists must be honest and straightforward about the bound-
aries of their competencies (NASP Standard III.1.1, II1.2.1). “Competency levels,
education, graduate preparation, experience, and certification and licensing creden-
tials are accurately represented to clients, recipients of services, and others” (NASP
Standard III.1.1; also APA Principle C). School psychology interns and practicum



20 Ethics and Law for School Psychologists

students identify themselves as such when seeking to establish a school psycholo-
gist—client relationship.

School psychologists also respect and understand the areas of competence of other
professionals in their work settings and communities, and they work in full coop-
eration with others “in relationships based on mutual respect” to meet the needs of
students (NASP Guiding Principle I11.3; also APA Principle B). As noted previously,
school-based practitioners work in a context that emphasizes multidisciplinary prob-
lem solving and intervention. Consistent with their professional obligations, they
“encourage and support the use of all resources to serve the interests of students”
and they “genuinely consider input from nonschool professionals regarding student
classification, diagnosis, and appropriate school-based interventions” (NASP Stand-
ard I11.3.1).

In addition, the principle of integrity in professional relationships also requires
school psychologists to avoid multiple relationships and conflicts of interest that may
interfere with professional effectiveness (NASP Guiding Principle 111.4; II1.5; APA
3.05a). Multiple relationships occur when a psychologist is in a professional role with
a client and at the same time is in another role with that person or in a relationship
with an individual related to or closely associated with the client. NASP’s code states:
“School psychologists refrain from any activity in which multiple relationships with a
client or a client’s family could reasonably be expected to interfere with professional
effectiveness” (Standard 111.4.1). Similarly, the APA’s ethics code requires psycholo-
gists to refrain from entering into a multiple relationship “if it can reasonably be
expected to impair the psychologist’s objectivity, competence, or effectiveness” in pro-
viding services (APA Standard 3.05a). For example, it would not be appropriate to
provide services to a friend’s child.

However, both codes recognize that multiple relationships are not always unethi-
cal. School psychologists must think carefully about whether the existence of multiple
roles in relation to a client or the client’s family will impair professional objectivity or
effectiveness or could be viewed by the public as inappropriate (Flanagan et al., 2005).
Furthermore, sometimes multiple relationships are unavoidable, such as when there is
a lack of alternative service providers. In such situations:

school psychologists take the necessary steps to anticipate and prevent conditions that
might compromise their objectivity, professionalism, or ability to render services. They
establish and maintain clear professional boundaries, clarify role expectations, and rec-
tify any misunderstandings that might adversely affect the well-being of a client or a
client’s family. In all cases, school psychologists prioritize the needs of the client and
attempt to resolve any conflicts that emerge in a manner that provides the greatest benefit
to the client. (NASP Standard 111.4.2)

Practitioners are also “forthright in describing any potential conflicts of interest that
may interfere with professional effectiveness, whether these conflicts are financial or
personal belief systems” (Guiding Principle I11.5; also see Standard I11.5.2). Standard
I11.5.3 states:

School psychologists recognize when their own beliefs, attitudes, or experiences pose a
barrier to providing competent services to a particular client or family. In such situations,
the school psychologist obtains supervision that would allow them to provide quality ser-
vices, if feasible. If not feasible, they ask for reassignment of the case to a different school
psychologist, or they direct the client to alternative services and facilitate the transition
to those services.
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As discussed previously, school psychologists may not discriminate against persons,
including students and their families, based on actual or perceived characteristics such
as race, religion, sexual orientation, or gender identity (NASP Standard 1.3.1). Fur-
thermore, public school staff generally have no legal right to refuse to teach or provide
school services to a specific student (e.g., Hatton v. Wicks, 1984). Standard I11.5.3 was
written to acknowledge that, in unusual circumstances, a school psychologist’s own
beliefs, attitudes, or experiences may pose a barrier to working with a specific client,
family, or type of problem. The purpose of the standard is to assure school psycholo-
gists that it is ethically permissible to ask for supervision, assistance, or assignment of
a client to a different school psychologist when such situations arise.

School psychologists also do not engage in exploitation of “clients, supervisees,
or graduate students through professional relationships or condone these actions by
their colleagues. They do not participate in or condone sexual harassment of children,
parents, other clients, colleagues, employees, trainees, supervisees, or research par-
ticipants” (NASP Standard I11.4.3). Furthermore, they “do not engage in sexual rela-
tionships with individuals over whom they have evaluation authority” or “with their
current or former pupil-clients; the parents, siblings, or other close family members of
current pupil-clients; or current consultees.” And, “because they have an obligation to
consider the well-being of all family members and to safeguard trust in psychologists,
school psychologists are cautious about entering into sexual relationships with par-
ents, siblings, or other close family members of the former client after the conclusion
of the professional relationship” (NASP Standard 111.4.4).

Consistent with the general principle of honesty and integrity, psychologists also
do not take credit for work that is not their own (APA Principle C). “When publishing
or presenting research or other work, school psychologists do not plagiarize the works
or ideas of others” (NASP Standard 1V.5.8). Furthermore, they take credit “only for
work they have actually performed or to which they have contributed” (APA 8.12; also
NASP Standard 1V.5.9).

Responsibility to Schools, Families, Communities, the Profession, and Society

“Psychology functions as a discipline within the context of human society. Psy-
chologists, both in their work and as private citizens, have responsibilities to the
societies in which they live or work and to the welfare of all human beings in those
societies” (CPA, 2017, p. 31; also APA Principle B; Prilleltensky, 1991; Shriberg &
Moy, 2014). Consistent with these ideas, the NASP’s fourth broad theme states:
“School psychologists promote healthy school, family, and community environ-
ments. They assume a proactive role in identifying social injustices that affect chil-
dren and youth and schools and strive to reform systems-level patterns of injustice.”
They “maintain the public trust by respecting law and encouraging ethical conduct.
School psychologists advance professional excellence by mentoring less experienced
practitioners and contributing to the school psychology knowledge base” (NASP
Broad Theme 1V).

Under the fourth broad theme of responsibility to schools, families, communi-
ties, the profession, and society, the NASP’s code of ethics has specific standards for
promoting healthy school, family, and community environments (Guiding Principle
IV.1 and subsumed standards); respecting law and the relationship of law and ethics
(Guiding Principle IV.2 and subsumed standards); maintaining public trust by self-
monitoring and peer monitoring (Guiding Principle IV.3 and subsumed standards);
contributing to the profession by mentoring, teaching, and supervision (Guiding
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Principle IV.4 and subsumed standards); and contributing to the school psychology
knowledge base (Guiding Principle IV.5 and subsumed standards).
Read and consider Case 1.4.

Case 1.4

After several incidents of harassment of gay teens and students who do not conform
to gender-role expectations, James Lewis, school psychologist, became increasingly
convinced that the schools in his district were not a safe or supportive place for
lesbian, gay, biattractional, or transgender (LGBTQ+? ) youth. He began to read
about the developmental needs and challenges of LGBTQ+ youth, and he spent
time talking with LGBTQ+ teens about their experiences at school. He then formed
alliances with school and community leaders who shared his concerns. Although he
may face opposition, James will advocate for districtwide changes to reduce harass-
ment and improve the school climate for LGBTQ+ youth (see Kosciw et al., 2020;
NASP, 2017a; also Chapters 9 and 12).

James’s conduct (Case 1.4) is consistent with our ethical responsibility to speak up
for the needs and rights of students even when it is difficult to do so (NASP Stand-
ard I11.2.3) and to use our professional expertise “to promote school, family, and
community environments that are safe and healthy for children and youth” (NASP
Guiding Principle IV.1). School psychologists are ethically obligated to help ensure
that all youth can attend school, learn, and develop their personal identities in an
environment free from discrimination, harassment, violence, and abuse (NASP Guid-
ing Principle 1.3, Standards 1.3.2, IV.1.2). Through advocacy and education of staff
and students, James will work to foster a school climate that promotes not only under-
standing and acceptance of individual differences but also a respect for and valuing
of those differences.

In keeping with our responsibilities to the communities in which we live and
work, school psychologists know and respect federal and state law and school poli-
cies (NASP Guiding Principle IV.2; see Relationship between Ethics and Law later in
this chapter). Also consistent with the broad principle of responsibility to schools,
families, communities, the profession, and society, school psychologists monitor their
own conduct to ensure that it conforms to high ethical standards, and they monitor
the conduct of their professional colleagues. Self- and peer monitoring for ethical
compliance safeguards the welfare of others and fosters trust in psychology (W. B.
Johnson et al., 2012). If concerns about unethical conduct by another psychologist
cannot be resolved informally through a collegial problem-solving process, practition-
ers take further action appropriate to the situation, such as notifying the practitioner’s
work-site supervisor of their concerns or filing a complaint with a professional ethics
committee (NASP Standard 1V.3.2; also APA 1.04). (See the section titled Unethical
Conduct later in this chapter.)

School psychologists also contribute to the profession by mentoring, teaching,
and supervision: “As part of their obligation to students, schools, society, and their

8As used by NASP (2017b), the acronym LGBTQ+ is intended to be inclusive of students of diverse sexual
orientations, gender identities, and/or gender expressions.
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profession, school psychologists mentor less experienced practitioners and graduate
students to assure high quality services, and they serve as role models for sound ethi-
cal and professional practices and decision making” (NASP Guiding Principle 1V.4).

Finally, psychologists accept the obligation to contribute to the knowledge base of
psychology and education in order to further improve services to children, families,
and others and, in a more general sense, promote human welfare (CPA, 2017; also
APA Principle B; NASP Guiding Principle I'V.5). For this reason, they are encouraged
to participate in, assist in, or conduct and disseminate research (NASP Guiding Prin-
ciple IV.5). When school psychologists engage in research activities, they “respect the
rights, and protect the well-being, of research participants” (NASP Standard 1V.5.2)
(see Chapter 10).

Summary

In this section, four broad ethical principles were introduced. The first was respect
for the dignity of persons. Consistent with this principle, we value client autonomy
and safeguard the client’s right to self-determination, respect client privacy and the
confidentiality of disclosures, aspire to fairness in interactions with the client and
others, and promote justice in the environments where we work and live. The second
broad principle was responsible caring. We engage in actions that are likely to benefit
others. To do so, we work within the boundaries of our professional competence and
accept responsibility for our actions. The third principle was integrity in professional
relationships. We are candid and honest about the nature and scope of the services we
offer and work in cooperation with other professionals to meet the needs of children
in the schools. The fourth principle was responsibility to schools, families, communi-
ties, the profession, and society. We recognize that our profession exists within the
context of society and work to ensure that the science of psychology is used to pro-
mote human welfare.

ETHICAL AND LEGAL DECISION MAKING’

In this portion of the chapter, we address these questions: What makes a situation
ethically challenging? What if ethical obligations conflict with law? When the needs
and rights of multiple parties conflict, is our primary responsibility to the student,
parent, teacher, or school system? How do we evaluate whether a course of action is
ethical? And how can we make good choices when ethical-legal dilemmas arise?

What Makes a Situation Ethically Challenging?

Jacob-Timm (1999) surveyed school psychology practitioners and asked them to
describe ethically challenging situations that they had encountered in their work. She
found that ethical-legal dilemmas can be created by situations involving competing
ethical principles, conflicts between ethics and law, the conflicting interests of multiple
parties, dilemmas inherent in the dual roles of employee and student advocate, poor
educational practices resulting in potential harm to students, and because it is difficult

Some material on decision making also appears in Jacob et al. (2021).
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to decide how broad ethics code statements apply to a particular situation. In a struc-
tured survey of school psychology practitioners, Dailor and Jacob (2011) found that
almost three-fourths of the 208 respondents indicated they had encountered at least
one of eight types of ethical dilemmas during the previous year. Whereas some ethical
dilemmas are quickly and easily resolved, others are troubling and time-consuming
(Sinclair, 1998). These findings support the view that, in addition to knowledge of
the content of ethical codes, skill in using a systematic decision-making procedure
is needed.

Relationship between Ethics and Law

As noted previously, professional ethics is a combination of broad ethical principles
and rules that guide the conduct of a practitioner in their professional interactions
with others. Law is a body of rules of conduct prescribed by the state that has binding
legal force. Both the APA and NASP codes of ethics require practitioners to know
and respect the law (APA, 2017b, Introduction and Applicability; NASP, 2020, p. 40,
Standard 1V.2.2; also see Behnke & Jones, 2012).

Professional codes of ethics are generally viewed as requiring decisions that are
“more correct or more stringent” than required by law (Ballantine, 1979, p. 636). The
APA’s ethics code states that if the code “establishes a higher standard of conduct
than is required by law, psychologists must meet that higher ethical standard” (APA,
2017b, Introduction and Applicability; also NASP, 2020, p. 40, Standard 1V.2.2).

In the delivery of school psychological services, practitioners may face decisions
involving possible conflicts between codes of ethics and law. In such circumstances,
practitioners are encouraged to ask themselves: “Do I understand my legal obliga-
tions correctly? What actions does the law specifically require or prohibit (must do,
can’t do)? What actions does the law permit (can do)? Even if an action is legal, is
it ethical? Do I understand my ethical obligations correctly?” (Knapp et al., 2007,
Stefkovich, 2006). The NASP’s code of ethics states: “When conflicts between ethics
and law occur, school psychologists take steps to resolve the conflict through posi-
tive, respected, and legal channels. If not able to resolve the conflict in this manner,
they may abide by the law, as long as the resulting actions do not violate basic human
rights” (NASP Standard 1V.2.3; also APA 1.02, 1.03).

Ethical Challenge of Multiple Clients

School psychologists frequently face the challenge of considering the needs and rights
of multiple clients and other recipients of services, including children, parents, teach-
ers, and systems (Dailor & Jacob, 2011; NASP, 2020, p. 40; also see M. A. Fisher,
2013). The Canadian Code of Ethics for Psychologists states: “Although psychologists
have a responsibility to respect the dignity of all persons and peoples with whom they
come in contact in their role as psychologists, the nature of their contract with society
demands that their greatest responsibility be to persons and peoples in the most vul-
nerable position” (2017, p. 12). Consistent with the idea that ethical priority should
be given to the most vulnerable persons, the NASP’s code of ethics states: “School
psychologists consider the interests and rights of children and youth to be their high-
est priority in decision making, and act as advocates for all students” (NASP, 2020,
p- 39; Standard II1.2.3; also APA Principle E). As noted previously, to reduce the
likelihood of misunderstandings, psychologists should make known to others in their
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employment setting that the welfare of children is their top priority in decision mak-
ing (NASP Standard 111.2.4).

How Do We Evaluate Whether a Course of Action Is Ethical or Unethical?

Ethics involves “making decisions of a moral nature about people and their interac-
tions in society” (Kitchener, 1986, p. 306). Individuals may make choices of a moral
nature primarily on an intuitive level or a critical-evaluative level (Hare, 1981; Kitch-
ener, 1986). Choices made on the intuitive level are based on “people’s immediate
feeling responses to situations,” along with personal beliefs about what they should or
should not do (Kitchener, 1986, p. 309).

Psychologists, however, have special obligations when making ethical choices in
the context of a professional relationship (Behnke & Jones, 2012; Haas & Malouf,
2005). In the provision of psychological services, decision making on a critical-evalu-
ative level is consistent with sound professional practice. The critical-evaluative level
of ethical decision making involves thoughtful deliberation and “the application of
logic and rationality to the decision making process” (Boccio, 2020, p. 3). Critical-
evaluative ethical decision making involves following a systematic procedure. This
procedure may involve the exploration of feelings and beliefs, but also includes con-
sideration of general ethical principles and codes of ethics and possibly consultation
with colleagues. Psychologists need to be aware of their own feelings and values and
how they may influence their decisions (N. D. Hansen & Goldberg, 1999; Koocher &
Keith-Spiegel, 2016; Korkut & Sinclair, 2020). However, reliance on feelings and intui-
tion alone in professional decision making may result in poor decisions or confusion
(Kitchener, 1986).

How do we evaluate whether a course of action is ethical or unethical? Haas and
Malouf (2005, p. 3) suggested that an act or a decision is likely to be viewed as ethical
if it has these three characteristics: (1) The decision is principled, based on generally
accepted ethical principles; (2) the action is a reasoned outcome of a consideration of
the principles; and (3) the decision is universalizable, that is, the psychologist would
recommend the same course of action to others in a similar situation. The conse-
quences of the course of action chosen must also be considered—namely, will the
action chosen result in more good than harm? Evaluation of whether a course of
action is ethical thus involves consideration of characteristics of the decision itself
(based on accepted principles and universality), the process of decision making
(reasoned), and the consequences of the decision. Knapp, VandeCreek et al. (2017)
have called for a greater emphasis on positive ethics in choosing a course of action.
A positive approach to ethics encourages psychologists to focus on moral excellence
rather than meeting minimal obligations outlined in codes of ethics. Psychologists are
encouraged to become familiar with philosophical systems of ethics, to internalize
schemas for moral excellence, and to integrate schemas of moral excellence into their
professional decision making.

Ethical Decision-Making Model

Three broad types of ethical-legal challenges arise in professional practice: ethical
dilemmas, ethical transgressions, and legal quandaries. Ethical dilemmas occur when
“there are good but contradictory ethical reasons to take conflicting and incompat-
ible courses of action” (Knauss, 2001, p. 231; also Beauchamp & Childress, 2019), and
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may foster moral distress among psychologists (Austin et al., 2005). Ethical transgres-
sions or violations are those acts that go against professional expectations for ethi-
cal conduct and violate enforceable ethics codes. Ethical transgressions can result in
harm to students or others and create a problematic situation for colleagues who must
decide whether and how to confront the misconduct (Dailor & Jacob, 2011). Finally,
legal quandaries can arise when disregard for federal or state law results in infringe-
ment of the legal rights of students and families. Parent-school disputes, especially
with regard to special education law, can trigger legal action against the school or
school psychologist.

Sinclair (1998) observed that “some ethical decision making is virtually automatic
and the individual may not be aware of having made an ethical decision. In other
situations, ethical decision making is not automatic but leads rapidly to an easy reso-
lution,” particularly if a clear-cut standard exists. However, “some ethical issues ...
require a time-consuming process of deliberation” (p. 171). Eberlein (1987) and oth-
ers (Behnke & Jones, 2012; Knapp, VandeCreek et al., 2017; Tymchuk, 1986) sug-
gested that mastery of an explicit decision-making model or procedure may help the
practitioner make informed, well-reasoned choices when dilemmas arise in profes-
sional practice. Tymchuk (1986) has also noted that in difficult situations, the course
of action chosen may be challenged. Use of a systematic problem-solving strategy
will allow the practitioner to describe #ow a decision was made. This may afford some
protection when difficult decisions come under the scrutiny of others. Furthermore,
practitioners may find a systematic decision-making model helpful in anticipating and
preventing problems from occurring (Sinclair, 1998). Consistent with the literature,
NASP Standard IV.3.1 advises that, “In difficult situations, school psychologists use a
systematic, problem-solving approach to decision making.”

There are a variety of multi-step decision-making models available for practitioners
to choose from to guide their problem-solving process. The DECIDE ethical decision-
making model shown in Table 1.1 is a six-step model developed by Diamond et al.
(2021) to assist school psychologists as they navigate the variety of complex situations
encountered in their many roles and responsibilities in school settings. Specifically, the
DECIDE model asks practitioners to (a) Define the problem; (b) Ecological Lens—
identify and examine cultural and contextual factors; (c) Consider ethical, legal, and
policy guidelines; (d) Identify rights and responsibilities of all parties; (e) Determine
courses of action and consequences; and (f) Establish a plan that is consistent with
a socially just, anti-discriminatory, and anti-racist practice. The DECIDE model
emphasizes the importance of recognizing cultural and contextual factors through an
ecological lens, with a primary goal of aiding school psychologists to make socially
just decisions in their work. Furthermore, the model encourages practitioners to
examine how their own biases could affect their perception of the situation and the
decision-making process.

Note that the model described here may be applied in whole or in part, depend-
ing on the degree of complexity of the specific situation and the type of ethical
issues involved. Also, when using a decision-making model, it is not necessary to
follow the steps in sequence. For example, a practitioner might begin by consulting
with a colleague to identify the specific legal, ethical, and policy guidelines perti-
nent to a situation (step 3) or may continue to circle back to important cultural
and contextual factors identified in step 2 while working through the remaining
steps of the model. Further, a school psychologist might stop at step 1 after dis-
covering that what appeared to be an ethics violation by a colleague was simply a
misunderstanding.
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Table 1.1 DECIDE Ethical Decision-Making Model.

Step 1. Define the Problem. Identify key elements of the situation and articulate any specific
challenges or concerns. Differentiate the essential details from the nonessential details.

Questions to guide this step: What has happened or is happening? Who is involved? Who
has been impacted or may be impacted (both directly and indirectly)?

Step 2. Ecological Framework. Look at the situation through an ecological lens and identify
any cultural or contextual factors that may have been overlooked in step one. Taken from
the NASP Guiding Principle 1.3, characteristics can include (but are not limited to) “race,
ethnicity, color, religion, ancestry, national origin, immigration status, socioeconomic status,
primary language, gender, sexual orientation, gender identity, gender expression, disabil-
ity, or any other distinguishing characteristics.” Beyond individual characteristics, use an
ecological framework to identify contextual variables that may be influencing the situation
(e.g., family members, family structure, peers, school systems, work systems, neighborhoods,
resources, social conditions, economic systems, policies, etc.). What individual characteristics
and identities, system level variables, and interactions may be notable? This step provides
space to consider how to engage in a socially just practice, as is the ethical duty of a school
psychologist (NASP Standard 1.3.2).

Questions to guide this step: What cultural variables are present? What contextual vari-
ables are present? What intersectionality is present? The term intersectionalities refers to
a paradigm that addresses the multidimensions of identity (e.g., ethnicity, race, socioeco-
nomic status, gender, sexual orientation, age) and how they intersect with one another
and relate to inequality and oppression (Ingraham et al., 2019; also APA, 2017a). What
systemic influences are present? How might power, systemic racism, or implicit biases be
influencing the situation? Is this situation part of a larger systemic pattern (e.g., within
the school, community, neighborhood, etc.)? How do individual social identities function
in contextualized systems of inequality? Have any voices or perspectives been left out of
the conversation? What biases have not been addressed?

Step 3. Consider Ethical, Legal, and Policy Guidelines. Identify ethical, legal, and policy
guidelines relevant to the problem or dilemma. Consider the guidelines collectively and iden-
tify any conflicts. Consult as applicable (e.g., direct supervisor, special education director,
other school psychologists, school district legal counsel).

Questions to guide this step: What laws are relevant to this situation? What ethical stand-
ards are relevant to this situation? What district policies are relevant to this situation?

Is there other relevant guidance to consider (e.g., position statements from professional
organizations, technical assistance papers, etc.)? Who do the policies serve? What are the
historical foundations of the policies?

Step 4. Identify the Rights and Responsibilities of all Parties. Identify all individuals or
groups involved in the situation, both directly and indirectly, and articulate their rights and
responsibilities. Keep in mind the cultural and contextual factors from step two and the
legal, ethical, and policy guidelines from step three.

Questions to guide this step: Who is directly involved and/or impacted by this situation?

Who is indirectly involved and/or impacted by this situation? What are their rights? What
are their responsibilities?

(Continued)
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Table 1.1 Continued

Step 5. Determine Courses of Action and Consequences. Identify several possible courses of
action to respond to the problem or dilemma and consider the possible outcomes or conse-
quences for each. Consider the welfare of those affected by the various outcomes. Keep in
mind the cultural and contextual factors identified in step two. Consult as applicable (e.g.,
supervisor, special education director, school district legal counsel, district equity and inclu-
sion director, cultural brokers, and/or other school psychologists).

Questions to guide this step: What are the ethical, legal, and policy ramifications associ-
ated with each option? How do the proposed actions effect the welfare of those impacted
by the situation? Do the proposed actions and anticipated consequences align with a
socially just, anti-discriminatory, and anti-racist practice?
Step 6. Establish a Plan. Identify a decision, make a plan to enact the decision, and monitor
the outcome. Ensure that the final decision aligns with legal, ethical, and policy guidelines
and is consistent with a socially just, anti-discriminatory, and anti-racist practice, taking
into consideration cultural and contextual factors of those involved and impacted by the
situation. Consult as applicable (e.g., supervisor, special education director, school district
legal counsel, district equity and inclusion director, cultural brokers, and/or other school
psychologists).
Questions to guide this step: Does the decision align with legal, ethical, and policy guide-
lines? Does the decision align with a socially just, anti-discriminatory, and anti-racist
practice? What is the plan to monitor the outcome of the decision? Who will be respon-
sible for following up, and what is the proposed timeline? How will you know when the
problem or dilemma has been resolved?

Note: The content in this table is adapted from Diamond et al. (2021). National Association of School
Psychologists. Reprinted with permission of the publisher. www.nasponline.org.

When faced with a difficult dilemma, the use of a decision-making model is now
widely considered be “best practice.” As Cottone (2012) noted, “the profession has
advanced to the degree that a psychologist who makes a crucial ethical decision with-
out the use of a model would appear naive, uneducated, or potentially incompetent”
(p. 117). NASP’s code of ethics requires practitioners to use a systematic procedure to
resolve difficult situations (Standard 1V.3.1). Additional research is needed, however,
to assess the impact of various decision models on the quality of ethical choices made
by psychologists (Boccio, 2020; Cottone, 2012).

Dailor and Jacob (2011) asked school psychology survey participants to identify
the types of problem-solving strategies they used when handling difficult situations in
the previous year. Less than one-quarter of respondents reported using a systematic
decision-making model. Respondents who had received multilevel university training
(coursework in ethics, discussion of ethical issues in multiple courses, and supervised
discussion of ethical issues in practica and internships) were more likely to report use
of a systematic decision-making model than those who had not received multilevel
ethics preparation. However, two-thirds of survey participants did report consulting
with colleagues when faced with a challenging situation. Gottlieb (2006) identified
best practices in providing consultation to colleagues who are facing a difficult ethi-
cal situation.
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UNETHICAL CONDUCT

As noted previously, one of the functions of professional associations is to develop
and promote standards to enhance the quality of work by its members (Chalk et
al., 1980). By encouraging appropriate professional conduct, associations such as the
APA and the NASP strive to ensure that each person served will receive the highest
quality of service. By so doing, the associations build and maintain public trust in
psychology and psychologists. Failure to do so is likely to result in increased external
regulation of the profession.

Appropriate professional conduct is defined through the development and frequent
revision of codes of ethics and professional standards. However,

the presence of a set of ethical principles or rules of conduct is only part, albeit an
important one, of the machinery needed to effect self-regulation. The impact of a profes-
sion’s ethical principles or rules on its members’ behavior may be negligible ... without
appropriate support activities to encourage proper professional conduct, or the means to
detect and investigate possible violations, and to impose sanctions on violators. (Chalk
et al., 1980, p. 2)

The APA and the NASP support a range of activities designed to educate and sensi-
tize practitioners to the parameters of appropriate professional conduct. Both include
ethics coursework as a required component in their standards for graduate prepa-
ration, and each organization disseminates information on professional conduct on
their websites, through publications, and by supporting presentations and sympo-
sia. In addition, continued professional training in the area of ethics is required for
renewal of the Nationally Certified School Psychologist (NCSP) credential, and many
states require continuing education credits in ethics for renewal of licensure (see Ros-
sen et al., 2019).

The APA and the NASP also each support a standing ethics committee. Ethics
committees are made up of volunteer members of the professional association. Ethics
committees respond to informal inquiries about ethical issues, investigate complaints
about possible ethics code violations by association members, and attempt to educate
and/or impose sanctions on violators.

Ethics Committees and Sanctions

The APA (2018) publishes an extensive set of rules and procedures for investigation
and adjudication of ethical complaints against APA members. According to APA’s
Rules and Procedures, the primary objectives of its ethics committee are to “maintain
ethical conduct by psychologists at the highest professional level, to educate psychol-
ogists concerning ethical standards, [and] to endeavor to protect the public against
harmful conduct by psychologists” (Part A). The ethics committee investigates com-
plaints alleging violation of the ethics code by APA members. Possible sanctions for
ethics violations include reprimand, censure, expulsion, stipulated resignation, and
probation (Part B).

The purposes of the NASP’s Ethical and Professional Practices Board (EPPB) are:
(a) to promote and maintain ethical conduct by school psychologists, (b) to enforce the
NASP Principles, (¢) to investigate legitimate complaints as determined by the EPPB,
(d) to determine violations of the Principles and sanctions based on the results of its
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investigations, (e) to educate school psychologists regarding NASP ethical standards,
and (f) to protect the general well-being of consumers of school psychological services
(2018, Section 1.A.2). The EPPB responds to questions regarding appropriate profes-
sional practices and is committed to resolving concerns informally, if possible. The
Board investigates alleged ethical misconduct of NASP members or any psychologist
who holds an NCSP credential (p. 1). If, after investigation, the EPPB determines that
a violation of NASP’s Principles for Professional Ethics has occurred, the EPPB may
require the respondent to engage in remedial activities such as education or train-
ing. The EPPB also may recommend probation, suspension, or termination of NASP
membership, and/or revocation of the NCSP certification (NASP, 2018).

The legality of ethical complaint adjudication was tested in court in the case of
Marshall v. American Psychological Association (1987). The plaintiff in this case
claimed that the APA had no legal right to expel him or to publicize his expulsion
from the association following an investigation of ethical misconduct. The court
upheld the authority of the APA to expel the plaintiff, noting that he agreed to be
bound by the APA’s ethical principles when he joined the association, that the princi-
ples were repeatedly published, and that he had detailed hearing rights to respond to
any and all charges.

Complaints to Ethics Committees

The APA’s ethics committee periodically publishes an analysis of its actions in the
American Psychologist. In 2014 (the most recent report as of November 2020), the
APA ethics committee received 68 complaints against members and 52 notices of
action pending against a member from entities such as state licensing boards. Com-
plaints were filed against fewer than 1 member per 1,000; notices were received regard-
ing fewer than 1 member per 1,000. Ten new cases were opened in 2014. Based on
categorization of the underlying behaviors (rather than the basis for processing the
case), problem areas were sexual misconduct; nonsexual dual relationships; inappro-
priate professional practices (e.g., providing services outside of areas of competence);
and false, fraudulent, or misleading public statements (APA, 2015).

NASP’s Ethical and Professional Practices Board (EPPB) typically accepts and
investigates only a small number (about 0-5) complaints each year. Complaints
accepted in 2016-2017 or more recently involved issues such as the school psycholo-
gist’s non-compliance with special education law, the disclosure of sensitive private
information to others who have no right or need to know, repeated failure to give
meaningful consideration to credible findings from non-school experts, and the practi-
tioner’s responsibility to ensure that intervention results are appropriately monitored.
Although the EPPB may recommend suspension or termination of NASP member-
ship, and/or revocation of the NCSP certification, these actions are rare, with only
three cases of membership revocation between 2005 and 2020. All three cases involved
egregious conduct (NASP EPPB, n.d.).

Because many requests for assistance are handled at the regional level, no precise
count of the inquiries to EPPB members is available. Documented inquiries (2016—
2017 or more recently) to the EPPB included questions regarding school district non-
compliance with special education law, the acceptability of telepsychology assessment,
how to report the results of non-standard administration procedures, the screening of
students for mental health concerns without parent consent or notice, addressing a
colleague with substance abuse issues, and parental requests to be present during an
assessment of their child (see Jacob et al., 2021, for further examples).
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Reasons for Unethical Conduct

In their survey of school psychology practitioners, Dailor and Jacob (2011) found
that most of the respondents in their sample had witnessed at least one of nine types
of ethical transgression by a school psychologist within the past year. According
to Koocher and Keith-Spiegel (2016), no one profile describes psychologists who
become ethics violators. Ethics violations may occur because the psychologist is
unaware of the parameters of appropriate conduct or not competent to provide
the services being offered. Transgressions may occur because the psychologist is
poorly trained, is inexperienced, or fails to maintain up-to-date knowledge. Viola-
tions also may occur when a psychologist who usually works within the param-
eters of appropriate practice fails to think through a situation carefully. Some
psychologists suffer from emotional problems or situational stressors that impair
professional judgment and performance. Some practitioners lack sensitivity to the
needs and rights of others; others may engage in unethical conduct because they
are irresponsible or vengeful. Finally, a few psychologists (fortunately only a few)
are self-serving and knowingly put their needs before those of their clients (also see
Mahoney & Morris, 2012).

Peer Monitoring

Both the APA and the NASP require members to monitor the ethical conduct of
their professional colleagues. Both associations also support attempts to resolve con-
cerns informally before filing a complaint. The NASP’s code of ethics states: “When a
school psychologist suspects that another school psychologist has engaged in unethi-
cal practices, they attempt to resolve the suspected problem through a collegial prob-
lem-solving process, if feasible” (Standard 1V.3.2; also see APA Standard 1.04). If,
however, an apparent ethical violation cannot be resolved informally, school psychol-
ogists take further action appropriate to the situation, such as discussing the situation
with a supervisor in the employment setting or other institutional authorities, referral
to a professional ethics committee, or referral to a state certification or licensing board
(APA Standard 1.05; NASP Standard 1V.3.2). If a decision is made to file an ethics
complaint, the appropriate professional organization is contacted for assistance and
its procedures for resolving concerns about ethical practices are followed (see APA,
2018; NASP, 2018).

Although most psychologists are aware of their obligation to report unethical
practices if the situation cannot be resolved informally, many are reluctant to do
so (Pope et al., 1987). In her study of students’ beliefs about their preparation to
deal with ethical issues, Tryon (2001) found that fewer than half of the advanced
students in school psychology doctoral programs (fifth year and beyond) believed
they were prepared to deal with ethical violations by colleagues. Similarly, Dailor
and Jacob (2011) found that about 25% of public school psychology practition-
ers had witnessed multiple instances of unethical conduct by a colleague within
the past year but only 38% of the respondents perceived themselves to be “very
well prepared” to address unethical conduct by colleagues. Survey participants
who reported receiving multilevel training in ethics (coursework in ethics, discus-
sion of ethical issues in multiple courses, and supervised discussion of ethical
issues during field experiences) were more likely to report that they felt prepared
to address unethical conduct by others than those who did not receive multilevel
ethics training.
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CONCLUDING COMMENTS

Students and practitioners often complain that codes of ethics are bothersome to
read, confusing and boring lists of “shoulds” and “should nots.” Wonderly (1989)
suggested, however, that codes of ethics in psychology are not so overwhelming if we
remember their primary purpose: namely, to protect the public. Professionals do not
have rights under a code of ethics, only obligations. We will be exploring those obliga-
tions in more detail in the chapters ahead.

STUDY AND DISCUSSION

Questions for Chapter 1

1. What are the sources of quality control in the provision of school psychologi-
cal services?

2. What does the term ethics mean?

(98]

What does the term applied professional ethics mean?

b

Why do professional groups, such as school psychologists, develop a code
of ethics?

Summarize the desired ethics competencies of school psychology practitioners.
Why are codes of ethics imperfect guides to behavior?

Summarize the broad ethical principles discussed in Chapter 1.

How do you evaluate whether a course of action is ethical?

e N R A

What are some of the reasons for unethical conduct?
10. What are your responsibilities with regard to peer monitoring?

Discussion

Tanya Howard, a newly hired school psychologist, was upset by a meeting she had
with the parents of a child with a disability and the director of special education.
The parents were concerned because their son was being called “retard,” “monkey
brains,” and other names at school, and he no longer wanted to get on the school
bus in the morning. The special educator director’s only response was that “kids
will be kids” and “a school can’t be expected to stop kids from teasing kids.” The
boy’s parents, from India, silently accepted these statements. Because of the special
education director’s overbearing manner, Tanya could not find an opportunity to
speak up and express her concern about the bullying or to explore ways to address
the problem. That evening, at home and using her own computer, Tanya vented her
anger and frustration on Facebook. She did not use any real names, but in a post
to her Facebook friends she described “the special education director” as “a bully
and an arrogant creep” who “doesn’t really give a crap about kids.” She also wrote:
“Parents from other countries need to learn to speak up for their children’s rights like
American parents do.”

Using the NASP’s code of ethics as a guide (Appendix A), what are the ethical
issues associated with Tanya’s Facebook post? Should practitioners who use social
media expect their posts to be private and confidential?
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Related Activities

Do you think Tanya could face disciplinary sanction by her employer for her Face-
book post? If you would like to read about the outcome of a similar situation, go to
your university’s online law database (e.g., Westlaw) or “Google Scholar” and enter
“Richerson” and “Beckon” where it allows you to search for a court case by the names
of the parties.

Does your school psychology training program have policies to ensure that social
media are used by students and faculty in ethically and professionally appropriate
ways? If yes, review them with your classmates. If not, read Pham (2014) and Dia-
mond and Whalen (2019) for ideas on this issue.

Review the pictures and posts on your own social networks. Have you posted mate-
rial that shows poor judgment or conduct unbecoming a K—12 educator?

Vignettes

Eberlein (1987) and others have suggested that mastery of an explicit decision-mak-
ing model or procedure may help the practitioner make well-reasoned ethical choices
when difficult situations arise in professional practice. In this chapter, we introduced
the DECIDE six-step problem-solving model developed by Diamond et al. (2021). The
incidents that follow are included to provide an opportunity to practice the problem-
solving model. At first, use of a decision-making model may seem quite cumbersome.
However, it is important for practitioners to remember that ethical decision making
“applies to almost everything psychologists do.” Over time, if such a problem-solving
model is practiced regularly, it is likely to become almost automatic (Tryon, 2000, p. 278).

In the situations described, assume the role of the school psychologist and then
follow a decision-making model to determine the course of action most appropriate.
Compare your decisions with those of colleagues or fellow students.

1. A few months after Carrie Johnson was hired as the school psychologist in a
rural school district, the district superintendent of schools asked to meet with
her. During this meeting, he said, “You’ll be working closely with the principal
at Pine Lake. Rumor has it he drinks a lot on the job. He’s been caught twice and
fined for driving while intoxicated. I think he’s nuts, and we’ve got to get rid of
him. Keep notes on what he says and does. I want a report later.” How should
Carrie handle this situation? (Vignette source unknown.)

2. As part of her effort to build a strong working relationship with school staff and
community members, Maria Delgado joined the Parent-Teacher Association
(PTA) and regularly attends its meetings. During a public meeting of the PTA,
a parent openly complained about the treatment her daughter was receiving in a
world history class at a school where Maria is the school psychologist. The par-
ent contended that the history teacher lacked mental stability and consequently
was causing her child much anguish. How should Maria handle this situation?
(Adapted from J. A. Bailey, 1980).

3. You and a fellow student (a friend) are placed at the same school for your first
practicum experience. You are aware that she is a problem drinker, but thus far,
she has been able to conceal her problem from the program faculty. You dis-
cover that your fellow student drinks before coming to practicum, and you have
observed some erratic behavior and poor judgment at the practicum site. What
should you do? What will you do? Why? (Adapted from Bernard & Jara, 1986).
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Activities

To learn more about the APA and the NASP, visit their Web sites: http://www.apa.org
and http://www.nasponline.org.

For vignettes illustrating the use of a problem-solving model and additional prac-
tice cases, see Diamond and Whalen (in press) and Jacob et al. (2021).

Many different acronyms are used in school psychology and special education.
Appendix E is a list of acronyms frequently used in this volume. For a more complete
list of acronyms commonly used in the schools, visit the Center for Parent Informa-
tion and Resources: http://www.parentcenterhub.org/repository/acronyms
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Chapter 2

LAW AND SCHOOL PSYCHOLOGY: AN
INTRODUCTION

As noted in Chapter 1, codes of ethics are one source of quality control in the provi-
sion of school psychological services. This chapter explores two other mechanisms of
quality assurance: public school law and the credentialing of school psychologists. We
also further explore the legal implications of school-based practice. In this book, the
term school-based practice means that the school psychologist is an employee of the
schools, whether full-time, part-time, or on a per-case or consultative basis. In con-
trast, the term private practice refers to situations in which a school psychologist enters
into an agreement with a client rather than an educational agency to provide services,
and the fee for services is the responsibility of the client or their representative (NASP,
2020, Definition of Terms As Used in the Principles for Professional Ethics, p. 41).

In this chapter, the reader will learn that in the United States, state governments,
rather than the federal government, have assumed the duty to educate children and the
power to do so. This authority to educate children and ensure student safety is further
delegated by state governments to school boards. When principals, teachers, and school
psychologists employed by a school board make decisions in their official roles, such
acts are seen as an extension of the authority of state government; in legal parlance,
school-based practitioners are considered to be state actors (Russo, 2018; Wells, 2004).

In our discussions with school psychologists, we have found that the subtle but
important differences between school-based practice and private practice (or employ-
ment in other nonschool settings) often are misunderstood. Under the U.S. Constitu-
tion and federal and state statutory law, students and their parents have many legal
rights in our public schools. School-based practitioners, as state actors, must know
and respect those legal rights. Furthermore, as employees of a school board, school-
based practitioners have a legal obligation to protect all students from reasonably fore-
seeable risk of harm. This duty extends to all students, not just clients (Russo, 2018).

THE U.S. CONSTITUTION

The three basic sources of public school law are the U.S. Constitution, statutes and
regulations, and case law. The U.S. Constitution is the supreme law of the land. All
statutes enacted by the U.S. Congress, state and local governments, and even boards of
education are subject to the provisions of the Constitution (Russo, 2018). The original
Constitution outlined the duties and powers of the federal government. Concern that
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the Constitution provided the foundation for a federal government that was too power-
ful led to the passage in 1791 of 10 amendments to the Constitution, the Bill of Rights.
The Bill of Rights was created to provide a more distinct balance of power between
the federal government and the states and to safeguard the rights of individual citizens.
The remaining amendments, 11th through 26th, were adopted between 1795 and 1971.

No fundamental right to an education is guaranteed to citizens in the Constitu-
tion; however, the right to a public school education falls within the penumbra of the
Constitution (see San Antonio Independent School District v. Rodriguez, 1973). As will
be seen, the Constitution has been the foundation for many decisions affecting public
school education, including the right to equal educational opportunity, student rights
in the school setting, and church—state—school relationships. Portions of the Constitu-
tion most pertinent to education law are shown in Exhibit 2.1. The 10th, 14th, First,
and Fourth Amendments are discussed next.

The 10th Amendment

The Constitution does not specifically refer to education as a duty of the federal
government. Under the 10th Amendment, “The powers not delegated to the United
States by the Constitution, nor prohibited by it to the states, are reserved to the states
respectively, or to the people.” Thus, under the 10th Amendment, state governments
have assumed the duty to educate, the power to tax citizens of the state to finance
education, and the power to compel school attendance.

Both federal and state governments have an interest in an “educated citizenry,”
as educated citizens are more capable of self-government and of making a positive
contribution to community life (Hubsch, 1989). Most states delegate much of the
authority for the management of public schools to local school boards. Public schools
consequently are considered to be an arm of the government (Russo, 2018). Thus, when
school boards, principals, teachers, and school psychologists make decisions in their
official roles, their actions are seen as actions by the state. A public education is consid-
ered to be an entitlement given by the state to its citizens under state constitutional or
statutory law. On the basis of state law, all children within a state have a legitimate claim
of entitlement to a public education. This right to a public education given by state law
is considered to be a property right.

The 14th Amendment

As noted, the Bill of Rights was passed to ensure a clearer balance of power between the
federal government and the states and to safeguard the rights of individual citizens. The
14th Amendment was created to prevent state governments from trespassing on the rights
of individual citizens: “No state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States ... without due process of law.”

The Bill of Rights have been incorporated by the 14th Amendment to apply to
states as well as the federal government, including public schools.

Because education is a duty left to the states, the courts have long held the
position that “judicial interposition in the operation of the public school system
requires care and restraint” (Epperson v. State of Arkansas, 1968). As the Supreme
Court stated in Epperson,! “By and large, public education in our Nation is

IThis case concerned an Arkansas state law that prohibited the teaching of the Darwinian theory of
evolution in the schools. The Supreme Court held the law to be an unconstitutional violation of First
Amendment safeguards of freedom of speech and inquiry and belief.
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Exhibit 2.1 The U.S. Constitution: Selected Amendments

Amendment 1

Freedom of Religion, Speech, and the Press; Rights of Assembly and Petition

Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof; or abridging the freedom of speech, or of the press; or the right
of the people peaceably to assemble, and to petition the government for a redress of
grievances.

Amendment 4

Search and Arrest Warrants

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no warrants shall issue,
but upon probable cause, supported by oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized.

Amendment 9

Powers Retained by the People
The enumeration in the Constitution, of certain rights, shall not be construed to deny

or disparage others retained by the people.

Amendment 10

Powers Retained by the States and the People
The powers not delegated to the United States by the Constitution, nor prohibited by

it to the states, are reserved to the states respectively, or to the people.

Amendment 14
Civil Rights

No state shall make or enforce any law which shall abridge the privileges or immunities
of citizens of the United States; nor shall any state deprive any person of life, liberty,
or property, without due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws.

committed to the control of state and local authorities. Courts do not and cannot
intervene in the resolution of conflicts which arise in the daily operation of school
systems and which do not directly and sharply implicate basic constitutional
values” (p. 104).

The 1950s, 1960s, and 1970s were decades of increasing federal court involvement
in school-related issues, however, because of school actions that violated the constitu-
tional rights of students and their parents. Two aspects of the 14th Amendment have
been extremely important in decisions regarding schools: the equal protection clause
and the requirement for procedural due process.
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Equal Protection Clause

The equal protection clause provides that no state shall “deny any person within its
jurisdiction the equal protection of the laws.” Beginning in the years of the War-
ren Court (1953-1969), this clause has been interpreted to mean that a state may
not make a free public education available to some children but not to others in the
state and that the state must provide equal educational opportunity to all citizens
within its jurisdiction. In the 1954 landmark Supreme Court ruling Brown v. Board
of Education, the Court made it clear that each state must provide equal educational
opportunity to all children in its jurisdiction regardless of race. The Court ruled that
the assignment of Black children to separate public schools is a denial of equal pro-
tection under the 14th Amendment of the Constitution. In two important subsequent
cases, Pennsylvania Association for Retarded Children v. Commonwealth of Pennsylva-
nia (1971, 1972) and Mills v. Board of Education of District of Columbia (1972), the
courts ruled that exclusion of children with handicaps? from public school education
is a denial of equal protection.

In the years since Brown, the courts have sent an unwavering message to the states
that they have a duty to provide equal educational opportunities to all children
regardless of race, color, national origin, immigration status, native language, sex, and
disability under the 14th Amendment. The 14th Amendment equal protection clause
also protects the school access rights of pregnant and married students.

Due Process

The 14th Amendment also provides that no state shall “deprive any person of life,
liberty, or property, without due process of law.” Courts have identified two aspects
of due process: substantive and procedural. Substantive due process applies to the
content of a law. A state may not pass a law that deprives citizens of life, liberty, or
property if the law is not related to a legitimate governmental purpose; arbitrary and
capricious laws that impact on citizens’ rights will be ruled unconstitutional. In the
public schools, substantive due process has been interpreted to mean that school rules
restricting student rights must be reasonably related to the purpose of schooling (see
the discussion of Tinker v. Des Moines Independent Community School District [1969]
later in this chapter).

Procedural due process means that a state may not take away life, a liberty interest,
or a property right without some sort of procedural fairness to safeguard citizens
from unfair or wrongful infringement of rights by the government (Reschly & Bersoff,
1999). The requirement for procedural due process applies only to the infringement
or deprivation of a liberty or property interest protected by the 14th Amendment;
citizens are guaranteed procedural due process only if a substantive liberty or prop-
erty interest is affected. The specific liberty and property interests protected under
the umbrella of the 14th Amendment have been identified in court interpretations of
the scope of substantive rights. In Goss v. Lopez (1975), the Supreme Court held that
education is a property right protected by the 14th Amendment.

Procedural due process “is a flexible concept whose precise contours change rela-
tive to the nature and gravity of the interest infringed” (Bersoff & Prasse, 1978,
p. 402). Notice (being told what action the state proposes to take and the reason for
that action) and the opportunity to be heard are basic components of due process
when state action may deprive a citizen of a liberty or property interest. Under the

>The term “handicaps,” rather than “disability,” is used when historically accurate.
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due process clause of the 14th Amendment, schools may not suspend or expel chil-
dren from school (and therefore deprive them of their property interest) without some
sort of fair, impartial due process procedures. The due process procedures required
for school suspension or expulsion generally do not have to be complex or elaborate
but must include notice and the opportunity to be heard (Goss v. Lopez, 1975). (The
suspension or expulsion of students with disabilities for more than 10 days requires
more formal procedures because of the protections afforded students with disabilities
under statutory law. See Chapter 9.)

The due process clause of the 14th Amendment also protects individuals from arbi-
trary or unwarranted stigmatization by the state that may interfere with the ability
to acquire property (Wisconsin v. Constantineau, 1971). More specifically, the courts
have ruled that a school may not label a child as “mentally retarded” or “emotionally
disturbed” without due process, that is, without some sort of fair decision-making
procedure that includes parent notice of the proposed classification and the right to
an impartial hearing to protest the classification (see Chapter 4).

As noted previously, the 14th Amendment also protects the basic personal free-
doms of citizens outlined in the Bill of Rights from arbitrary infringement by the
state. The First and Fourth Amendments are important sources of fundamental
rights.

The First and Fourth Amendments

In 1969, the Supreme Court decided an important case concerning student rights
in the public schools, Tinker v. Des Moines Independent Community School District.
This case involved three students who were suspended from school for violating a
school policy prohibiting students from wearing black armbands in protest of the
war in Vietnam. In Tinker, the Court recognized the need to balance the school’s
interest in maintaining discipline in order to foster learning and the fundamental
personal freedoms guaranteed citizens in the Bill of Rights. In the Court’s view,
the school’s policy of banning armbands was an unreasonable violation of the stu-
dents’ constitutional right to freedom of expression because there was no evidence
that the silent wearing of armbands interfered with or disrupted the functioning of
the school.

Thus, although children in the school setting are not afforded the full range of
personal freedoms guaranteed citizens by the Bill of Rights, they do maintain certain
fundamental rights in the school setting. In Tinker, the Court stated that “students
in school as well as out of school are ‘persons’ under our Constitution ... possessed
of fundamental rights which the State must respect” (p. 511). Students do not “shed
their constitutional rights to freedom of speech or expression at the schoolyard
gate” (p. 507).

Freedom of Speech and Assembly

The First Amendment prohibits the government from interfering with the rights of
free speech and assembly and freedom of religious choice. In Tinker and subsequent
cases, the courts generally have acknowledged the right of students to free speech and
assembly, as long as the exercise of those rights does not significantly interfere with
or disrupt the functioning of the school. Freedom of speech and assembly can be
restricted when their exercise “materially and substantially” interferes with schooling.
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The right to free speech does not protect the use of “obscene” language, gestures, or
materials (Bethel School District No. 403 v. Fraser, 1986); speech promoting drug use
(Morse v. Frederick, 2007); or speech that includes true threats (D. J M. v. Hannibal
Public School District #60, 2011).

In 2021, more than 50 years after the Tinker decision, the U.S. Supreme Court
considered whether public elementary and secondary schools have a right to discipline
students for off-campus speech (on social media) in Mahanoy Area School District v.
B.L (Case 2.1). As you read Case 2.1, consider how the Court carefully balanced the
free speech rights of a ninth-grade student with the interests of a public school in
maintaining order to foster learning.

Case 2.1

Mahanoy Area School District v. B.L. (2021)

Mahanoy Area School District v. B.L. concerned a 9th grade student, Brandi
Levy, who posted Snapchat images to her circle of friends expressing frustra-
tion after she failed to make the varsity cheerleading squad. The posts included
Brandi with a middle finger raised and the caption “Fuck school... fuck cheer
fuck everything” (2021, p. 2). Brandi did not identify the school, nor did she
direct her crude language towards a school staff member. The post was shared
with the cheerleading coach, and because the use of profanity violated team
and school rules, Brandi was suspended from the junior varsity cheerleading
team for one year. Despite her apologies, the school board refused to reverse the
suspension, and Brandi’s parents subsequently filed a lawsuit arguing that the
school’s punishment violated Brandi’s First Amendment right to free speech.
A district federal court, relying on Tinker (1969), found that the Snapshot
posts had not caused a substantial disruption of school functioning, and ruled
in Brandi’s favor. The school appealed. The Third Circuit court also held that
Brandi’s speech did not interfere with “the work of the school or impinge on
the rights of other students.” However, the Third Circuit Court also opined that
public schools do not have the authority (“license”) to discipline off-campus
student speech (2021, p. 3). The school district subsequently asked the Supreme
Court to decide “whether [7inker], which holds that public school officials may
regulate speech that would materially and substantially disrupt the work and
discipline of the school, applies to student speech that occurs off campus” (p. 4).
The Supreme Court opinion, written by Justice Breyer, relied on Tinker and
weighed student First Amendment rights versus school interests as they apply
to the specifics of the case. He reaffirmed that schoolchildren are entitled “to
a significant measure of First Amendment protection,” but that courts must
apply the First Amendment “in light of the special characteristics of the school
environment” (2021, p. 5). He explained that: “we do not believe that the special
characteristics that give schools additional license to regulate student speech al-
ways disappear when a school regulates speech that takes place off campus” (p.
5). He further opined that, with remote and other computer-based learning, the
distinction between on-campus and off-campus activity is no longer clear cut,
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and he identified examples of off-campus speech that might call for school
regulation, including bullying or threats targeted to students or teachers or
cheating on papers or assignments.

The Court also identified three features that distinguish off-campus
speech from on-campus speech in the context of regulation. First, schools do
not stand in loco parentis when the student is off-campus and not at a school
activity. Second, because allowing school regulation of off-campus speech
would regulate student communication 24 hours a day, it could chill pro-
tected speech resulting in students being unable to speak at all. And third, the
school itself has an interest in protecting a student’s unpopular expression,
especially when the expression takes place off campus, because America’s
public schools are the nurseries of democracy. Taken together, these three
features of much off-campus speech mean that the leeway the First Amend-
ment grants to schools in light of their special characteristics is diminished
(pp. 6-8).

Like the lower courts, the Supreme Court found no evidence that Brandi’s
crude off-campus Snapchat protest resulted in a “substantial disruption of
school activity or a threatened harm to the rights of others that might justify
the school’s action” (p. 10; here quoting Tinker) and ruled in Brandi’s favor.

The First Amendment protections of the speech of school-employed psychologists
are addressed in Chapter 12 of the book. As will be seen, a tension exists between the
school psychologist’s obligation to advocate for the bests interests of students and the
limitations to their free speech as a public school employee.

Privacy Rights

No “right to privacy” is mentioned expressly in the Constitution. A number of dif-
ferent privacy rights have been carved out of the First Amendment concept of “lib-
erty,” Fourth Amendment prohibition against unreasonable search and seizure, Fifth
Amendment protections against self-incrimination, and Ninth Amendment reserva-
tion of rights to the people (Hummel et al., 1985). The courts generally have held
that students have a Fourth Amendment right to be free from unreasonable search
and seizure in the schools. More specifically, the courts have ruled that students have
a legitimate expectation of privacy rights with regard to their person and possessions,
but they have allowed a more lenient standard of “reasonable suspicion” as opposed
to “probable cause” for conducting searches in school (privacy is discussed further in
Chapter 3).

The right to informational privacy has been acknowledged in several Supreme
Court opinions (e.g., Whalen v. Roe, 1977). A lower court described this right as pro-
tecting “the individual from government inquiry into matters in which it does not have
a legitimate and proper interest” (Eastwood v. Depart. of Corrections of State of Okl.,
1988, p. 631). However, because the Supreme Court has not provided guidance on the
meaning of informational privacy, the lower courts have defined it with various broad
or narrow interpretations (Waldman, 2015). The lower courts also have adopted dif-
fering tests with regard to whether an individual’s informational privacy interests have
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been violated by a government actor. Most, however, use a balancing test that weighs
the government’s interest in the invasion of informational privacy against the indi-
vidual’s privacy interests. Furthermore, “case law is also murky as to whether the
informational privacy right applies to government acquisition of personal information
or whether it solely covers the further disclosure of such information” (p. 708).

At least three federal circuits have ruled that minors have informational privacy
rights, but the implication of these rulings for public school students and their parents
is not clear (Waldman, 2015). Do such rulings provide greater informational privacy
rights to students and their families than afforded by federal public education laws
(e.g., Family Educational Rights and Privacy Act of 1974)? In an older court case, a
federal district court ruled that parents of schoolchildren have a right to be free from
the invasion of family privacy by the school (Merriken v. Cressman, 1973). In light
of contemporary concerns about the collection of extensive quantities of personally
identifiable student information by schools and its disclosure to third parties (Reiden-
berget al., 2013), future court decisions may provide new guidance on the appropriate
balance between the school’s need for information about students and their families
and the right of students and parents to be free from inquiry into matters in which the
school does not have “a legitimate and proper” interest.

Freedom of Religion

The First Amendment also ensures the basic right to free exercise of religious choice,
and, under the 14th Amendment, both Congress and the states are prohibited from
passing laws “respecting an establishment of religion.” The First Amendment is the
source of two types of church-school-state cases: those involving the use of public
funds for parochial schools and those involving school policies or classroom proce-
dures objected to on religious grounds. (For a discussion of cases involving school-
sponsored prayer or other religious activities, see Russo, 2018.)

In general, court interpretations of the First Amendment suggest that the state is
not allowed to provide funds directly to parochial schools. However, under the “child
benefit theory,” the state may provide educational services (e.g., remedial instruction
and school psychological services) for students attending parochial schools as long as
those services directly aid the student, they are not used for the purpose of religious
instruction, and there is no impermissible entanglement of church and state (Agostini
v. Felton, 1997; Wolman v. Walter, 1977).

In 2002, the Supreme Court decided Zelman v. Simmons-Harris, a case concerning
whether the First Amendment prohibition against Congress establishing a religion
prevents a state from providing tuition monies to parents and allowing them to use
that aid to enroll their children in a private school of their own choosing, without
regard to whether the school is religiously affiliated. In a narrow 54 ruling, the Court
held that such school voucher plans are constitutionally permissible, so long as the
money that flows to the parochial schools results from the true choice of schools
by parents.

In two recent cases, the current Court has shown even greater willingness to erase
distinctions for available funding between public and religious schools. In the first
case, Trinity Lutheran Church of Columbia, Inc. v. Comer (2017), the Court held that
disqualifying otherwise eligible recipients from a public benefit “solely because of
their religious character” imposes “a penalty on the free exercise of religion that trig-
gers the most exacting scrutiny” (p. 2015). At issue was participation in a program for
playground improvement under which religious schools had been specifically barred.
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In Espinoza v Montana Department of Revenue (2020), the Montana Legislature
sought “to provide parental and student choice in education” (p. 2251) by enacting
a scholarship program for students attending private schools. The program granted
a tax credit of up to $150 to any taxpayer who donated to a participating “student
scholarship organization” which then used the donations to award scholarships to chil-
dren for tuition at a private school; however, religious private schools were excluded.
The Court held that excluding qualified religious schools from its school scholarship
program was a violation of the Free Exercise Clause of the First Amendment and
therefore unconstitutional. “A State need not subsidize private education. But once a
State decides to do so, it cannot disqualify some private schools solely because they
are religious” (p. 2261).

STATUTES AND REGULATIONS

A second source of law in the U.S. legal system is statutory law. The U.S. government is
composed of three parallel systems of government at the federal, state, and local levels,
a form of government known as federalism (H. R. Turnbull & Turnbull, 2000). At the
federal level, the Constitution is the basic law of the land. Congress is empowered to
enact federal laws as long as they do not violate the U.S. Constitution. Similarly, each
state has its own constitution and legislative body for enacting laws at the state level.
State laws may not violate either state constitutions or the federal constitution.

Many countries have a nationalized school system operated by the central govern-
ment (Hubsch, 1989). Under the 10th Amendment of the Constitution, Congress is
forbidden from creating a nationalized school system. However, the U.S. Congress
has the power to shape educational policy and practices by offering monies to states
contingent on compliance with federal mandates. This is called categorical aid. Con-
gress has passed two types of legislation that have had a dramatic impact on the pub-
lic schools, antidiscrimination legislation and federal education legislation. Key federal
statutes affecting the schools are highlighted in the paragraphs that follow.

Federal Education Legislation

Some federal education legislation is grant legislation; that is, funds are provided to
states on the condition that schools comply with certain educational policies and
practices. The Elementary and Secondary Education Act of 1965 and the Individuals
with Disabilities Education Act, reauthorized and amended in 2004, are important
examples of this type of legislation. Other federal education legislation stipulates that
no federal funds will be made available to schools unless they adhere to specific edu-
cational policies and practices outlined in the law; the Family Educational Rights and
Privacy Act of 1974 (FERPA) is an example of this type of legislation.

Elementary and Secondary Education Act of 1965

As noted previously, education generally has been regarded as a responsibility of
state and local governments. The Elementary and Secondary Education Act of 1965
(ESEA; Pub. L. No. 89-750) was one of the first major federal programs to aid edu-
cation. With the passage of ESEA, Congress accepted the proposition that although
“education is primarily a state function ... the Federal Government has a secondary
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obligation to see that there is a basic floor under those essential services for all adults
and children in the United States” (Taft, 1965, p. 1450). A major thrust of early
amendments of the law was to target funds more specifically for schoolchildren from
economically disadvantaged backgrounds.

The most recent re-authorization of ESEA is the Every Student Succeeds Act
(ESSA, Pub. L. No. 114-95), signed into law by President Barrack Hussein Obama
in 2015. Its purpose is “to provide all children significant opportunity to receive a
fair, equitable, and high-quality education” (Sec. 1001). ESSA authorizes federal
funds for low-performing schools (defined as schools performing in the bottom 5
percent), for high schools where less than two-thirds of students graduate, and to
improve educational outcomes for subgroups of children who chronically strug-
gle to succeed at school (Sec. 111[c][4][C-D]). Funds are also targeted for literacy
education, early childhood education, and for children who are English language
learners, Native American, migratory, homeless, neglected, delinquent, or at risk
for dropping out. In addition, some ESSA funds are provided as block grants
to states. Of special importance to school psychology, these funds may be used
for “initiatives to expand access to or to coordinate school counseling and men-
tal health programs” (Sec. 4102[b][3][B][ii][II]), and the term school-based mental
health services provider is defined to include state-certified or state-licensed school
psychologists (Sec. 4102 [6]).

Individuals with Disabilities Education Act

Prior to 1990, the Education for the Handicapped Act (EHA) referred to a series of
federal statutes concerning the education of children with handicapping conditions
(e.g., Pub. L. No. 94-142). In 1990, President George H. W. Bush signed into law the
Education of the Handicapped Act Amendments of 1990 (Pub. L. No. 101-476),
which changed the name of EHA to the Individuals with Disabilities Education Act
(IDEA). In 1997, President Bill Clinton signed into law the Individuals with Dis-
abilities Education Act Amendments of 1997 (Pub. L. No. 105-117). This Act reau-
thorized IDEA and introduced several changes to improve the law. Most recently,
President George W. Bush signed into law the Individuals with Disabilities Education
Improvement Act of 2004 (Pub. L. No. 108-445) which re-authorized and amended
IDEA. Additional amendments to IDEA were made in 2015 through the Every Stu-
dent Succeeds Act (Pub. L. No. 114-95).

IDEA—Part B allocates funds to states that provide a free and appropriate educa-
tion to all children with disabilities as defined by the law. To receive funds, each state
must have developed a plan that offers every child with disabilities an opportunity
to receive special education and related services in conformance with an individual-
ized education program (IEP). The school must offer an IEP reasonably calculated
to enable a child to make progress appropriate in light of the child’s circumstances.
Students must be assessed on the basis of nondiscriminatory testing and evaluation
procedures and provided with an IEP in the least restrictive environment appro-
priate for each child. The “least restrictive environment” is the educational setting
selected from a continuum of alternative placements (ranging from a residential
facility to the general education classroom) that is closest to the general education
classroom but also meets the special education needs of the child with a disability.
Individualized education planning decisions are made by a multidisciplinary team
that includes the student’s parents, and a number of safeguards are required in the
law to ensure parent participation in decision making. IDEA—Part C provides
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funds to states that offer early intervention programs for infants and toddlers with
known or suspected disabilities in conformance with an individualized family service
plan (see Chapter 4).

Family Educational Rights and Privacy Act of 1974

The Family Educational Rights and Privacy Act of 1974 (FERPA) was an amend-
ment to the Elementary and Secondary Education Act of 1965 (Pub. L. No. 93-380).
Under FERPA, no federal funds will be made available to schools unless they adhere
to the student record-keeping procedures outlined in the law. FERPA record-keeping
guidelines are designed to safeguard confidentiality of records and parent access to
school records concerning their children. In accordance with FERPA, parents have
access to all school education records of their children, the right to challenge the
accuracy of those records, and the right to a hearing regarding their accuracy. Aside
from parents, student records are to be available only to those in the school setting
with a legitimate educational interest in the student, and, although there are some
exceptions, parent consent generally must be obtained before records are released to
agencies outside of the school (see Chapter 3).

Protection of Pupil Rights Amendment

The Protection of Pupil Rights Amendment (PPRA) was a 1978 amendment to the
Elementary and Secondary Education Act of 1965. PPRA was amended in 1994 and
2001 (Pub. L. No. 107-110 § 1061). The 2001 amendment requires school districts
that receive federal funds to notify parents when the school intends to administer to
students a survey, analysis, or evaluation that reveals one or more of eight types of
personal information, including political affiliations or beliefs; potentially embarrass-
ing psychological problems; illegal, antisocial, and self-incriminating behavior; sexual
behaviors and attitudes; and religious beliefs or practices. It also requires school dis-
tricts that receive federal funds to ensure that parents have the opportunity to review
the content of the survey or other instrument prior to distribution. School districts
also must allow parents to have their child opt out of survey participation. Parent
consent is required if the survey or other evaluation is funded by the U.S. Department
of Education (DOE) (see Chapter 3).

Federal Antidiscrimination Legislation

Congress also has passed antidiscrimination or civil rights legislation that has had
an impact on public school policies and practices. These statutes prohibit state and
school authorities from discriminating against individuals on the basis of race, color,
or national origin®; sex;* or disability’ in any program or activity receiving any federal
funding. A state department of education (SDE) may choose not to pursue monies
available under federal grant statutes (e.g., funds for infants and toddlers with disabili-
ties). School districts must comply with antidiscrimination legislation if they receive
any federal funds for any purpose, however.

3Title VI of the Civil Rights Act of 1964.
4Title IX of the Education Amendments of 1972.

STitle I of the Americans with Disabilities Act of 1990.
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Federal antidiscrimination laws also protect students from harassment based on
race, color, national origin, sex, or disability. The term harassment means oral, writ-
ten, graphic, or physical conduct relating to an individual’s race, color, national origin,
sex, or disability that is sufficiently severe, pervasive, or persistent so as to interfere
with or limit the ability of an individual to participate in or benefit from the district’s
programs or activities (see U.S. Department of Education & Bias Crimes Task Force
of the National Association of Attorneys General, 1999). Sexual harassment means
unwanted and unwelcome sexual advances that are sufficiently severe, pervasive, or
persistent so as to interfere with or limit the ability of an individual to participate in or
benefit from the district’s programs or activities. The federal laws cited make schools
responsible for taking reasonable steps to remedy harassment.

The U.S. DOE Office for Civil Rights (OCR) provides guidance regarding the
interpretation and implementation of antidiscrimination law in the schools and con-
ducts investigations of schools after receiving a discrimination complaint. If evidence
of discrimination is found, the OCR may order a school district to engage in remedial
actions to correct the discrimination. If voluntary compliance cannot be achieved
through informal actions, the OCR may take steps to suspend federal funding to
the school.

Federal statutory law does not explicitly prohibit discrimination in the public
schools based on religion or sexual orientation, gender identity, or gender expression.
However, in 2010, the OCR extended its protections to include discrimination and
harassment based on a student’s religion. In addition, the OCR made known that, as
part of national efforts to reduce bullying in schools and to ensure equal educational
opportunity for all students, it explicitly interpreted Title IX as prohibiting harass-
ment and bullying based on sexual orientation or nonconformity to gender role ste-
reotypes. Furthermore, if harassment based on sexual orientation or nonconformity
to gender-role stereotypes resulted in a hostile learning environment for a student,
schools “have an obligation to take immediate and effective action to eliminate the
hostile environment” (Ali, 2010, p. 8).

In 2016, the U.S. Department of Justice and DOE restated their Title IX obli-
gations to LGBTQ+° and clarified that schools should treat transgender students
consistent with their gender identity (Lhamon & Gupta, 2016, May 13). The 2016
document was rescinded during the Trump administration. Guidance issued in
2017 stated that transgender students will continue to have protections from dis-
crimination and harassment, but that they will no longer have a right under Title
IX to access to public facilities (e.g., restrooms and locker rooms) based on their
gender identity rather than their assigned sex at birth (Battle & Wheeler, 2017). In
2021, citing the Bostock v. Clayton County (2020) Supreme Court decision, U.S.
DOE OCR issued an updated interpretation of Title IX, reaffirming that the law
applies to discrimination based on gender identity as well as sexual orientation,
with exceptions for schools controlled by religious organizations where compliance
would not be consistent with religious tenets (Goldberg, 2021, June 16). As of June
2021, the issues of whether transgender students must be allowed to access public
facilities or play school sports based on their gender identity rather than their sex
assigned at birth had not been explicitly considered by the U.S. Supreme Court or
DOE. (See Chapter 9.)

%As used by NASP (2017b), the acronym LGBTQ+ is intended to be inclusive of students of diverse sexual
orientations, gender identities, and/or gender expressions.
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Rehabilitation Act of 1973

Section 504 of the Rehabilitation Act of 1973 (Pub. L. No. 93-112) specifically pro-
hibits discrimination against any otherwise qualified individual solely on the basis of
a handicapping condition in any program or activity receiving federal financial assis-
tance. Section 504 is discussed in Chapter 5.

Americans with Disabilities Act of 1990

The Americans with Disabilities Act of 1990 (JADA], Pub. L. No. 101-336) is consid-
ered to be the most significant federal law ensuring the civil rights of all individuals
with disabilities. It was amended by the Americans with Disabilities Act Amendments
of 2008 (Pub. L. No. 110-325). The ADA guarantees equal opportunity in employ-
ment, public accommodation, transportation, state and local government services,
and telecommunications to individuals with disabilities. Title II, Subtitle A, is the
portion of the law most pertinent to public schools (see Chapter 5).

Civil Rights Act of 1871

School personnel also should be familiar with Section 1983 of the Civil Rights Act
of 1871. This statute was passed following the Civil War as a reaction to the mistreat-
ment of Blacks, and it originally was known as the “Ku Klux Klan Act” Under Sec-
tion 1983, any person whose constitutional rights (or rights under federal law) have
been violated by a government (school) official may sue for damages in federal court,
and the official may be held liable for damages (see the section “Lawsuits Against
Schools and School Psychologists,” later in this chapter).

Rules and Regulations

When federal legislation is enacted, an executive agency is charged with the responsibility
for developing rules and regulations implementing the law. For example, rules and regula-
tions implementing IDEA and FERPA are issued by the U.S. DOE. For all intents and
purposes, rules and regulations have the same impact as actual legislation. School psychol-
ogists need to be familiar with both the statute itself and the regulations implementing
the law. Federal statutes are compiled and published in the United States Code (U.S.C.).
Rules and regulations implementing a law first appear in a daily publication called the
Federal Register (FR) and subsequently are published in the Code of Federal Regulations
(CFR). The Code of Federal Regulations has 50 titles, and each volume is updated once
each calendar year. The Electronic Code of Federal Regulations (e-CFR) can be accessed
on the Internet at www.govinfo.gov. The e-CFR is updated daily, but it is not considered
to be the “official” legal edition of federal regulations. The U.S. DOE Web site also has
links to statutes and regulations pertinent to education (http://www.ed.gov). Citations for
important federal statutes are provided in Appendix D at the back of this book.

State Education Laws

As Hubsch (1989) noted, the majority of public school statutory law is enacted at the
state level. School psychologists must become familiar with the laws pertinent to the
delivery of school psychological services in the state where they are employed, in addi-
tion to federal statutes and regulations. State laws affecting education typically can be
found at a state’s department of education website.
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CASE LAW

A third source of law is case law. Case law, or common law, is law that emerges from
court decisions (Russo, 2018). The common law system can be traced back to medi-
eval England. At that time, it was widely accepted that there were “laws of nature” to
guide solutions to problems if those laws could be discovered. Legal scholars studied
past court decisions for the purpose of discovering those “natural laws.” The rules and
principles that judges customarily followed in making decisions were identified and, at
times, articulated in case decisions, and judges tended to base new decisions on those
earlier legal precedents. Common law is thus discovered law rather than enacted law
(Russo, 2018, p. 1). Many aspects of public school law today are based on common
law rather than enacted law, as Russo pointed out. For example, the courts generally
have upheld a teacher’s right to use corporal punishment to discipline students where
no state laws or school board policies prohibit its use. Acceptance of the use of corpo-
ral punishment in the schools by courts has a long history in case law (see Chapter 9).

In the United States, the federal court system has three tiers or layers; most state
court systems also have three tiers or layers. As H. R. Turnbull and Turnbull (2000,
p. 6) observed, “Why a case may be tried in one court, appealed or reviewed by
another, and finally disposed of by yet another is a matter of great complexity.” A
brief discussion of the state and federal court systems follows.

State court systems vary in organization and complexity. Cases filed in the lowest
court may be appealed to an intermediate-level court, if a state has one. Decisions
then may be appealed to the supreme court of the state, the “court of last resort”
(Russo, 2018). The U.S. Supreme Court may review cases from a state court if a ques-
tion of federal law is involved. Within the federal system, at the lowest level are the
trial courts, called district courts. Nearly 100 federal district courts exist. At the inter-
mediate level are 11 numbered federal circuits or geographical areas and the District
of Columbia. Each court at this level is called a circuit court of appeals. These courts
hear appeals from the district courts. They decide issues of law, not fact. The high-
est court in the federal system is the U.S. Supreme Court. A person who loses a case
in a federal court of appeals or the highest state court may submit a written petition
requesting the Supreme Court to review the case. The Supreme Court agrees to review
a case by granting a writ of certiorari (an order calling up a case from a lower court
for review). However, the Supreme Court selects only those cases it considers most
important to review, and consequently, only a small percentage of the requests for
review are granted.

The federal court system decides both civil and criminal cases. Criminal cases
involve crimes prosecuted by the government, not private citizens (e.g., murder, theft,
and assault). Civil cases are lawsuits brought by private parties. Federal courts rule
only on cases that involve federal constitutional or statutory law or cases that involve
parties from two different states. The U.S. Supreme Court has the final authority in
interpreting the U.S. Constitution and federal statutes. State courts also decide both
civil and criminal cases. State courts rule on cases involving state and statutory law,
but also may rule on cases involving the federal Constitution and statutory laws.

The role of the courts is to resolve disputes involving citizens, organizations, and
the government. Courts also decide the guilt or innocence of those accused of crimes.
In education, most disputes are decided in civil court. Courts decide conflicts by
applying law to a given set of facts and interpreting the meaning of the law in that
context. It is the function of courts to say what the Constitution or statute means in a
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given case, set forth the findings of fact that the interpretation is based on, and enter
an order commanding the parties in the case to take certain action (or, if the case is on
appeal, the judge may enter an order for another court to take action). If there is no
codified law (no constitutional or statutory provision) found controlling in a case, the
court is likely to rely on common law (legal precedents) in rendering a decision (Hub-
sch, 1989; H. R. Turnbull & Turnbull, 2000). In reading about court rulings, remem-
ber that decisions of the U.S. Supreme Court are binding throughout the country. The
decisions of the lower federal courts are binding only within their jurisdictions, and
the decisions of state courts are binding only within the state (Russo, 2018).

SUMMARY

We have explored the three basic sources of public school law within the American
legal system, namely, the Constitution, statutes and regulations, and case law. It is
evident from the material presented that the federal courts and legislature have had
a powerful impact on public schools, particularly since Brown in 1954. But, as Hub-
sch (1989) pointed out, the role that the federal government can play in fostering
quality public education in our nation’s schools is limited. Court decisions span-
ning more than 65 years have sent a clear message that our schools must provide
equal educational opportunities for all children. Equal educational opportunity
for all children is not the same as a quality education for all, however, as Hub-
sch noted. By providing grants and resources, the federal government can encour-
age quality educational programs, but the bulk of the responsibility for ensuring
a quality education for all children must be carried at the state and local levels.
Individual teachers, principals, and school psychologists must accept and share in
this responsibility.

LEGAL TRAINING FOR SCHOOL PSYCHOLOGISTS

Leaders in the field of school psychology called for increased training in the legal
aspects of practice in the mid-1970s, the years coinciding with the passage of fed-
eral special education legislation, Section 504 of The Rehabilitation Act of 1973, and
FERPA (Kaplan et al., 1974). As noted previously, the NASP publication School Psy-
chology: A Blueprint for Training and Practice (Ysseldyke et al., 2006) identified legal,
ethical, and social responsibility as a foundational domain relevant to all areas of
service delivery.

A search of the literature did not yield any contemporary studies describing the
legal training school psychologists receive during their graduate school prepara-
tion or graduate perceptions of the adequacy of the legal training they received. As
discussed in Chapter 1, Dailor and Jacob (2010), M. A. Fisher (2013), and others
have recommended integrated rather than separate instruction in law and ethics
because many aspects of the practice of psychology are regulated by law as well
as professional codes of ethics, and key concepts, such as privacy, informed con-
sent, and confidentiality, have roots in both ethics and law. Furthermore, for school
psychologists to be able to fulfil their ethical obligations, practitioners must know
law pertinent to interpretation of codes of ethics and their domain of practice
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(Behnke & Jones, 2012). In their discussion of the relationship between ethics and
law, Behnke and Jones (2012) reported that “the word law or some variant” (p. 71)
occurs more than 20 times in the APA’s code of ethics; similarly, law or legal occurs
more than 50 times in the NASP’s ethics code.

As Phillips (1983) observed, school-based practitioners must be knowledgeable
of federal and state education law and familiar with state law that regulates psy-
chology. Shriberg et al. (2011) found that survey respondents rated “knowledge of
the law” as the top factor that facilitated achievement of social justice through the
delivery of school psychological services. We believe that school psychology trainees
should acquire knowledge of the major provisions of federal education law early
in their coursework so that they have a foundational framework for understand-
ing and applying state education regulations during field experiences and at their
employment site (Dailor & Jacob, 2010). In addition, graduate coursework should
introduce students to provisions of state law that regulate mental health providers
if those provisions are pertinent to school-based practice (e.g., privilege and non-
disclosure laws).

The scope and depth of legal training required for school psychologists should
be appropriate to the range and type of legal decisions they make in their job set-
ting. Unlike psychologists in private practice, school-employed practitioners work
under the supervision of school administrators. The individual practitioner bears
responsibility for ensuring that their independent decisions are in compliance with
district policies and law, but many of their decisions are subject to administrative
oversight. In addition, school-employed practitioners work in a context that empha-
sizes multidisciplinary assessment and intervention planning. For example, the legal
determination of special education eligibility, classification, and appropriate educa-
tion in the least restrictive environment is made by a group of professionals and
the child’s parents. This emphasis on shared decision making in schools serves as a
safeguard against legally incorrect determinations that might be made by a profes-
sional acting alone.

In Chapter 1, we discussed the goals of ethics training for school psychologists
and provided a list of desired ethical-legal competencies. Several additional compe-
tencies specific to law are identified here. Competent school practitioners are alert to
situations that involve legal issues, and seek consultation with knowledgeable super-
visors (or, when appropriate, with experts on mental health law) when legal questions
arise. They strive to make informed decisions that are respectful of student and par-
ent legal rights and the legal rights of others, and they ensure that parents, students,
and other clients understand their legal rights in the school setting. They recognize
that law impacting public schools is complex and that misunderstandings of contem-
porary school law are not uncommon (Zirkel, 2012). When anticipated or real school
administrative policies, practices, or decisions appear contrary to what the law deems
appropriate, school practitioners raise questions through appropriate administrative
channels after first “checking the facts” by consulting authoritative sources. Finally,
school psychologists recognize that their actions may come under public scrutiny in
a due process hearing, U.S. DOE OCR complaint investigation, or in court. They
engage in actions that safeguard the legal rights of students and others; make deci-
sions that are in compliance with law and with sound professional practices and that
foster trust in school psychologists; and they document the decisions made and the
basis for those decisions.



Law and School Psychology: An Introduction 51

CREDENTIALING OF SCHOOL PSYCHOLOGISTS

As part of the obligation to protect the health and welfare of their citizens, state
governments enact laws to regulate the provision of psychological services. State cre-
dentialing of professionals, such as school psychologists, protects the consumer by
requiring individuals to hold specified qualifications before they are granted a legal
sanction to practice in the state.

Credentialing for School-Based Practice

In most states, the state (SDE) credentials school psychologists for practice in
the school setting. The credential issued by the SDE may be called a “certificate,”
“endorsement,” or “license” (Rossen, 2014). An SDE credential generally permits
school-based practice only; that is, the practitioner may work for the schools either as
a regular school employee or on a contractual basis, but the credential typically does
not authorize a school psychologist to engage in private practice. An SDE credential
is the state credential most commonly held by school psychology practitioners (Wal-
cott et al., 2018).

The credentialing of school psychologists for school-based practice is a state mat-
ter. The highest degree required for an SDE credential is the specialist degree (about
60 credit hours); no state currently requires a doctorate (Rossen, 2014). Although
commonalities in credentialing standards exist across states, equivalence of require-
ments between states is the exception rather than the rule. Furthermore, different
states may use different titles or designations (e.g., “school psychologist,” “school
diagnostician”), and some states have more than one level of SDE credential, depend-
ing on the level of graduate preparation and years of experience.

Fagan and Wise (2007) identified two models of SDE credentialing: transcript
review and program approval. Transcript review requires submission of transcripts and
other supporting materials to a state credentialing agency. The agency then determines
whether the applicant successfully has completed the prescribed set of courses and
field experiences outlined in the SDE’s credentialing standards. The program approval
process means that applicants who have the recommendation from an approved state
training program will be credentialed by the SDE. The procedure used for SDE cre-
dentialing may be different for applicants from in-state training programs and those
from out-of-state programs. (See Rossen, 2014).

Because credentialing is controlled at the state level, students and practitioners need
to contact the state in which they wish to practice for up-to-date information about
SDE requirements for credentialing. The NASP maintains a National School Psychol-
ogy Certification and Licensure Online Resource List that provides a summary of the
requirementsforlicensureandcertificationinvariousstates(seehttps://www.nasponline.
org/standards-and-certification/state-school-psychology-credentialing-requirements).

Credentialing for Private Practice

Licensure acts typically regulate the private practice of psychology. Licenses for the pri-
vate practice of psychology usually are issued by a state psychology board or a board
that regulates mental health providers (Rossen, 2014). Some states, but not many,
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license school psychologists for unsupervised private practice at the subdoctoral level,
some states license school psychologists for private practice at the subdoctoral level but
only if they are supervised by a fully licensed doctoral psychologist. See Rossen (2014)
and DeMers and Schaffer (2012) for additional discussion. Information on licensing
boards is available at https://www.nasponline.org/standards-and-certification/state-
school-psychology-credentialing-requirements and http://www.asppb.org.

Nonpractice Credentials

In addition to state credentials to practice, nonpractice credentials recognize the qual-
ity of professional preparation. The National School Psychology Certification System
allows school psychologists who complete training consistent with NASP standards,
who achieve a passing score on the National School Psychology Examination, and
who meet continuing education requirements to be identified as a Nationally Certi-
fied School Psychologist (NCSP). More than 16,000 individuals hold the NCSP cre-
dential (NASP, n.d.-b). It is important to recognize that the NCSP title alone does
not authorize a school psychologist to render services; practitioners must hold a
valid certificate or license in the state where they wish to practice. However, 33 states
“acknowledge, recognize, or accept the NCSP credential as either meeting or partially
meeting requirements for the state school psychologist credential” (NASP, n.d.-b,
p. 1). For more information, visit the NASP’s Web site at http://www.nasponline.org.

LAWSUITS AGAINST SCHOOLS AND SCHOOL PSYCHOLOGISTS

In the last portion of this chapter, we discuss lawsuits against schools and school
psychologists.

Lawsuits against Schools under State Laws

Civil liability, simply stated, “means that one can be sued for acting wrongly toward
another or for failing to act when there was a recognized duty to do so” (Hopkins &
Anderson, 1985, p. 21). Civil liability rests within the basic framework of the law of tort.
A tort is a civil (not criminal) wrong that does not involve a contract. It is a complex
area of law. In general, the court considers four questions in tort cases: (1) Did injury
occur? Injury means a wrong or damage done to the student’s person, rights, reputation,
or property. (2) Did the school owe a duty in law to the student? (3) Was there a breach
of duty? That is, did the school fail to do what it should have done? A tort can arise
when either an improper act or a failure to act causes injury to the student. (4) Is there a
proximate cause relationship between the injury and the breach of duty? (Evans, 1997).

The most common tort committed by school personnel is negligence (Evans, 1997).
Negligence suits often are precipitated by a physical injury to a student (e.g., injury
resulting from student-on-student violence). When a student suffers harm and their
parents seek vindication in court, the parents are most likely to file a negligence law-
suit in state court (Schill, 1993). Such lawsuits generally allege that the school had
a duty (under state common or statutory law) to protect students from foreseeable
harm, had knowledge of a specific danger, negligently failed to take reasonable pre-
cautions to protect the student, and thus caused the injury by allowing the incident to
occur (Schill, 1993; Wood & Chestnutt, 1995).
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As noted previously, public schools are an arm of state government. Historically,
under common law, a school district could not be held liable for torts committed by
the district, officials, or other employees (Russo, 2018). In some states, the immu-
nity of school districts was based on the old English doctrine of sovereign immunity:
“The king (state) can do no wrong; you can’t sue the king.” In other states, immu-
nity of school districts was based on the fact that state law provides no funds for the
payment of damages; funds for education could not be diverted to pay legal claims
(Russo, 2018).

Currently, the doctrine of immunity of school districts has been modified by legis-
lation or case law in most states. However, the exceptions to the doctrine of immunity
vary from state to state, making it extremely difficult to make generalizations about
the kinds of tort actions that will be successful against school districts in various
states. Immunity usually exists to the extent that the school’s or school board’s liability
insurance does not cover the particular injury suffered (Schill, 1993, p. 1). This means
that, in many states, state legislation or case law permits lawsuits against school dis-
tricts but allows recovery only up to the limits of the school’s liability insurance (see
Russo, 2018).

School-based practitioners must remember that they are state actors and district
employees. As a result of a long history of negligence lawsuits against schools, school-
based practitioners, like other school employees, have a legal duty to take steps to
protect students from reasonably foreseeable risk of harm. This obligation extends
to all students, not just student clients. Furthermore, school employment contracts
often contain a provision whereby any act or failure to act that jeopardizes student
health, safety, or welfare can result in the suspension or termination of employment.
However, schools are not guarantors of student safety. Schools are not likely to be
held liable when spontaneous, unforeseeable acts by students result in injury (Wood &
Chestnutt, 1995; see, e.g., Kok v. Tacoma School District No. 10, 2013).

Whether a state will allow recovery of damages in lawsuits against school districts
is a complicated matter. Whether individual school employees can be sued is also a
complicated matter, determined by state legislation and case law. State courts typically
have held teachers and other individual school employees immune from liability dur-
ing performance of duties within the scope of their employment. They may, however,
be disciplined by their district for inappropriate actions. School employees are not
immune from liability for intentional torts or criminal acts.

School-based practitioners have a duty to protect students from reasonably fore-
seeable risk of harm; psychologists in nonschool settings also may have a professional
obligation under the laws of the state where they practice to take steps to protect their
clients from self-harm and to forewarn individuals whom their client has threatened
to harm. However, where they exist, state laws governing mental health practitioners
often use language that requires the psychologist to take preventive actions only in
situations suggesting “clear and imminent” danger to the client or a targeted victim.
Thus, a difference may exist between school-based practitioners and those in non-
school settings with regard to the threshold for breaking confidentiality of the psy-
chologist—client relationship to protect a student or others from harm (i.e., reasonably
foreseeable risk of harm versus imminent danger) (also see Chapter 3).

As noted, many of the negligence suits filed against school districts by parents
are precipitated by a physical injury to a student (Evans, 1997). In the 1970s and
1980s, however, a number of so-called instructional malpractice suits were decided.
These suits were filed by students or their parents when a student graduated from high
school but was unable to read or write well enough to secure employment, or when
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the student did not achieve academically what their parents expected. The plaintiffs in
these cases claimed that poor instruction (instructional malpractice) was the cause of
the injury (student failure to learn). Such claims generally failed for several reasons.
First, the courts prefer not to intervene in the administration of the public schools
except in unusual circumstances involving clear violations of constitutional rights or
federal law. Second, the courts have held that the award of monetary damages for
instructional malpractice suits would be overly burdensome to the public education
system in terms of both time and money (Peter W. v. San Francisco Unified School
District, 1976). In addition, as noted in Donohue v. Copiague Union Free School Dis-
trict (1979), it would be difficult, if not impossible, to prove a causal link between a
school’s instructional practices and student academic failure.

Worthy of mention is the literacy lawsuit out of the Sixth Circuit. In the case of
Gary B. v Whitmer (2020), the court held that as a matter of first impression, the 14th
Amendment Due Process Clause provided the student plaintiffs with a fundamental
right to a basic education, meaning one that provided access to literacy. The students
had filed suit alleging that they had been denied access to literacy on account of their
races in violation of the 14th Amendment Due Process and Equal Protection Clauses.
One month after the decision was handed down, a rehearing en hanc was granted in
May 2020. In June 2020, prior to rehearing, the state of Michigan reached a settle-
ment with the students which included $95.4 million in future funding earmarked for
literacy, a $280,000 damage payment to be split among the seven student plaintiffs,
and the creation of two task forces in Detroit to pursue quality education for students
in Detroit.

While the lawsuit starts a new precedence regarding the duty of public schools
toward students, implementing the terms of the settlement faces hurdles. Governor
Whitmer has vowed to introduce legislation providing the $94.5 million in funding for
literacy, but such legislation must make its way through a Republican-controlled leg-
islature. What is important for jurists is that precedent on the duty to provide access
to literacy has been established.

Lawsuits under Federal Law (Section 504, ADA, IDEA, and Section 1983)

Federal antidiscrimination laws, such as Section 504, ADA, and Title IX of the Edu-
cation Amendments of 1972, allow parents to sue a school district for violation of
their child’s rights under those laws. In successful suits, parents have been able to
secure a court order commanding the school to take steps to comply with the law, and
at times they have been awarded monetary damages (see Chapters 5 and 9).

IDEA also allows parents of special education students to file a lawsuit when they
believe their child’s rights under the law have been violated. Except for unusual cir-
cumstances, parents are required to exhaust administrative remedies (e.g., due process
hearings) available to them before they pursue a court action under IDEA. If parents
prevail in a court action under IDEA, they may recover their attorney fees and/or
be reimbursed for private school tuition or compensatory education for their child
(see Chapter 4). Parents typically have not been able to recover monetary damages
under IDEA.

In addition to claims filed under Section 504, ADA, and IDEA, an increasing num-
ber of lawsuits are filed against schools and school personnel under Section 1983 of
the Civil Rights Act of 1871. In accordance with Section 1983, any person whose
constitutional rights (or rights under federal law) have been violated by a government
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official may sue for damages in federal court, and the official may be held liable for the
actual damages. Section 1983 lawsuits often are referred to as “constitutional torts,”
and, similar to common torts, the court decides whether there was a duty to a student,
whether the duty was breached (i.e., the student was deprived of their rights under
constitutional or federal statutory law by a public official), whether the student suf-
fered injury, and whether the breach of duty was the proximate cause of the student’s
injury. A student whose civil rights were violated under Section 1983 may sue the
school board, principal, teacher, and/or the school psychologist responsible in fed-
eral court, thereby bypassing any state law granting school personnel immunity from
liability during performance of their job duties.

A number of student lawsuits concerning school disciplinary actions (e.g., illegal
search and seizure, unreasonable corporal punishment) have been filed under Sec-
tion 1983. School officials may have qualified immunity from Section 1983 lawsuits.
The standard for qualified immunity applicable to government (school) officials is as
follows: “Government officials performing discretionary functions are shielded from
liability for civil damages unless their conduct violated clearly established statutory
or constitutional rights of which a reasonable person would have known” (Harlow v.
Fitzgerald, 1982, p. 817). Hummel et al. (1985, p. 78) suggested that school personnel
generally will not be held liable in Section 1983 lawsuits as long as they are “acting
clearly within the scope of their authority for the betterment of those they serve” (e.g.,
Landstrom v. Illinois Department of Children and Family Services, 1990).

Professional Malpractice

Professional malpractice suits are civil lawsuits (torts) filed against individual prac-
titioners under state statutory and common law. Professional malpractice occurs
when, in the context of a psychologist—client relationship, a client suffers harm and
it is determined that the harm was caused by departure from acceptable professional
standards of care (Bennett et al., 2006). The likelihood of a psychologist being sued
for malpractice is small. Over a 20 year period, under 2 percent of psychologists had
a malpractice suit filed against them (Novotney, 2016). As noted, whether an individ-
ual school-based practitioner is immune from liability under state law during perfor-
mance of their job duties varies from state to state. Psychologists in private practice,
however, can be held liable for malpractice in all states.

When a professional-client relationship exists and the psychologist is acting in a
professional capacity, they are expected to provide “due care,” or a level of care that
is “standard” in the profession. To succeed in a malpractice claim, the plaintiff must
prove four facts: (1) a professional relationship was formed between the psychologist
and plaintiff so that the psychologist owed a legal duty of care to the plaintiff; (2)
the duty of care was breached; that is, a standard of care exists and the practitioner
breached that standard; (3) the client suffered harm or injury; and (4) the practition-
er’s breach of duty to practice within the standard of care was the proximate cause of
the client’s injury; that is, the injury was a reasonably foreseeable consequence of the
breach (Bennett et al., 2006).

How does the court determine the standard of care? In most cases, the courts look
to the profession itself to identify the customary standard of care used by others in
the same field. Expert testimony may be used to establish the customary standard of
care. In addition, codes of ethics may be presented as evidence of the parameters of
accepted practice. Sometimes the client’s condition is a key factor in determining the
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expected standard of care (e.g., acceptable and reasonable actions in handling a sui-
cidal adolescent). If the psychologist is not qualified to work with a particular type of
problem situation, they are obligated to refer the client to someone with appropriate
training (Bennett et al., 2006).

According to Woody (1988), the key words related to defining the appropriate stand-
ard of care are ordinary, reasonable, and prudent. Ordinary pertains to what is accepted
or customary practice. Reasonable relates to the appropriate and adequate use of pro-
fessional knowledge and judgment. Prudent means the exercise of caution, not in the
sense of being traditional or conservative, but rather maintaining adequate safeguards.

Risk Management

School psychologists should be familiar with the term risk management. Unlike ethical
decision-making models that have the primary goal of safeguarding the welfare of the
client, a risk management analysis is conducted to minimize exposure of the school or
the practitioner to legal liability (Behnke & Jones, 2012). It is understandable that school
districts and school psychologists wish to avoid lawsuits and other legal actions against
them. Lawsuits and due process hearings are stressful, time consuming, and expensive.
However, it is important “to avoid placing the protection of [the school] or the profes-
sional from legal action above the welfare of the client” (Welfel, 2012, p. 284). Experts in
ethics and law agree that the best way to avoid lawsuits is “to do the right thing” (Knapp
et al., 2012; Welfel, 2012). For school districts, this means knowing and respecting the
legal rights of students and parents. For individual practitioners, this means knowing
and making decisions consistent with our codes of ethics and aspirational ethical prin-
ciples as well as working to safeguard the legal rights of schoolchildren and other clients
(Knapp et al., 2012; Welfel, 2012). Readers interested in risk management strategies are
referred to Bennett et al. (2006), Knapp et al. (2012), and Sales et al. (2005).

Professional Liability Insurance

To protect themselves and perhaps ease their fear of litigation, some school psycholo-
gists purchase professional liability insurance. Prior to purchasing a policy, school
psychologists should investigate what type of coverage, if any, is provided by their
employers and whether any professional liability insurance is provided by their mem-
bership in a professional union, such as the National Education Association or Amer-
ican Federation of Teachers. Both the NASP (http://www.nasponline.org) and the
American Psychological Association (http://www.apa.org) have information about
professional liability insurance on their Web sites. Internship students are well advised
to consider purchasing liability insurance (often available at a student rate) because
they may not be covered by their school district’s policies.

In choosing an insurance policy, several points should be kept in mind. First, be
sure to study the policy carefully to know what is and is not covered. Some professional
liability policies cover school psychologists only when their services are performed
during school-based practice. In other words, they do not cover private practice. Such
policies are generally much less expensive than those that cover private work. Second,
policies may be either based on claims made or occurrence based. Under the former,
the practitioner is covered only if insured when the alleged malpractice took place
and when the claim was filed. Under the latter, called an occurrence-based policy, the
practitioner is covered as long as they were insured when the alleged malpractice took
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place, regardless of when the claim was filed. Third, many policies reserve the right
to select legal counsel and to settle the case. This may be discouraging to practition-
ers who want their day in court. The psychologist may still hire their own attorney to
work with the one supplied by the insurance carrier, but that is an additional expense
(see Knapp et al., 2012, for additional information).

CONCLUDING COMMENTS

This chapter provided a brief overview of public school law pertinent to school psy-
chology. School psychologists are ethically and professionally obligated to be familiar
with law and to keep abreast of changes in law affecting practices. We concur with
Reschly and Bersoff (1999) view that understanding of law is important “as means to
protect precious rights, as well as a method to resolve disagreements over rights and
responsibilities. The better understanding of legal influences is one way to enhance
opportunities for implementing the best professional practices.”

STUDY AND DISCUSSION

Questions for Chapter 2

1. What are the three sources of public school law in the U.S. legal system?

2. Why was the Bill of Rights passed? What is the significance of the 10th Amend-
ment with regard to public education? Do citizens have a right to a public educa-
tion under the U.S. Constitution?

3. Identify two aspects of the 14th Amendment that have been extremely impor-
tant in court decisions regarding the public schools.

4. What was the significance of the Supreme Court decision in Tinker v. Des
Moines Independent Community School District (1969)?

5. If public education is a duty of the states, how does the U.S. Congress have the
power to shape educational policy and practices? Cite two examples of federal
education legislation and two examples of federal antidiscrimination legislation.

6. What is case law, and why is it important?
7. What is civil liability?
8. What is professional malpractice? What aspects of the situation do courts evalu-

ate to determine whether malpractice occurred? How is appropriate standard of
care generally determined?

Activities

The majority of public school statutory law is enacted at the state level. School psychol-
ogists must become familiar with the laws pertinent to the delivery of school psycholog-
ical services in the state where they are employed. Obtain a copy of the rules governing
special education and school psychological services in the state where you live. Copies
of state laws affecting education typically can be downloaded from the state’s Web site.



Chapter 3

PRIVACY, INFORMED CONSENT,
CONFIDENTIALITY, AND
RECORD KEEPING

This chapter explores four important ethical-legal concepts in the delivery of psycho-
logical services in the schools: privacy, informed consent, confidentiality, and privileged
communication. School record keeping also is discussed. Privacy, informed consent,
confidentiality, and record keeping are discussed together in this chapter because they
are ethical-legal concerns that cut across all of the school psychologist’s many roles.
The chapter closes with a discussion of parent access to test protocols and digital
record keeping and communication.

PRIVACY

The term privacy meshes together complicated concepts from case law, statutory law,
and professional ethics. We first briefly explore privacy as a legal concept and then
discuss respect for privacy as an ethical mandate.

Privacy and Law

The privacy rights of students and their parents have been addressed in case and
statutory law. However, there are many areas in which the legal boundaries of student
privacy are not clearly delineated. Furthermore, some tension between the school’s
perceived need for personal information about students and the right of students and
parents to be free from unnecessary intrusions on their privacy is likely inevitable,
even as additional privacy guidelines become available.

Case Law

As noted in Chapter 2, the Constitution does not mention “right to privacy” explic-
itly. However, a number of privacy rights have been carved out of the First, Fourth,
Fifth, and Ninth Amendments (Hummel et al., 1985). Court decisions regarding
the rights of students have recognized the need to balance the interest of the state
(school) in fulfilling its duty to educate children, maintain order, and ensure student
safety against the personal freedoms and rights generally afforded citizens. Thus,
in the school setting, students do not have the full range of privacy rights afforded
adult citizens. Two cases that addressed the issue of student privacy rights are
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Merriken v. Cressman (1973) and New Jersey v. T.L. O. (1985). Sterling v. Borough of
Minersville (2000) and C.N. v. Wolf (2005) have implications for the informational
privacy rights of LGBTQ+ students.

In New Jersey v. T.L.O. (1985), the Supreme Court held that students have the
Fourth Amendment right to be free from unreasonable search and seizure in schools.
The case concerned whether school officials had the right to search a student’s purse.
The Court engaged in a two-part inquiry to determine the legality of the search,
namely, “Was the search justified at its inception?” and “Was the search, as actually
conducted, reasonably related in scope to the circumstances which justified the search
in the first place?” While holding that students have a legitimate expectation of pri-
vacy rights with regard to their person and possessions in school, the Court in 7'L. O.
upheld the standard of reasonable suspicion as opposed to probable cause for conduct-
ing individual searches, thus giving more latitude in the case of students than provided
adults by the Fourth Amendment. School officials must, however, have reasonable
grounds to suspect that a search will produce evidence that the student violated school
rules or committed a crime; the search must be justified at its inception by more than
a rumor or hunch. Consistent with 7. L. 0., some courts have held that search of the
contents of a student’s cell phone by school officials must be based on reasonable
suspicion that the search will yield evidence that the student violated school rules or
committed a crime (e.g., Gallimore v. Henrico County School District, 2014; also see
Nowak & Glenn, 2017).

The Court in 7'L.O. also noted that a search must not be “excessively intrusive
in light of the age and gender of the pupil and the nature of the infraction” (7.L.O.,
1985, p. 342). The more personal the search (the closer the search comes to the body),
the more serious the reasons the school must have for conducting the search. Thus, a
search of a student’s body for a weapon would likely be viewed as more legally permis-
sible than an intrusive search for missing money. In our opinion, strip searches should
be avoided if at all possible because they may result in emotional distress, anger, and
alienation and legal challenges. (Also see Safford Unified School District No. 1 v. Red-
ding, 2009, and Pinard, 2003.)

Student lockers and desks are the property of the school, and school officials gen-
erally have been afforded the legal right to search them as part of an effort to foster
a safe educational environment. Districts are encouraged, however, to forewarn stu-
dents that lockers and desks might be searched at any time, thereby dispelling any
expectation of privacy. In addition, some school districts have policies stating that,
as a condition of a student receiving permission to park on campus, the student must
grant school officials the right to search their car at any time (Russo, 2018).

Merriken v. Cressman (1973) is a case that concerned the right to privacy of per-
sonal information. In this case, decided in federal district court, a school planned to
administer a questionnaire to students as part of a program designed to identify stu-
dent drug abusers, provide their names to the school administration, and then subject
those students to intervention. The questionnaire inquired about the nature of the
parent—child relationship and parenting practices and was to be administered without
parent consent. After a parent challenged the use of the questionnaire as an uncon-
stitutional invasion of privacy, the court ruled that parents of schoolchildren have a
right to be free from invasion of family privacy by the school. However, this right to

'As used by NASP (2017b), the acronym LGBTQ+ is intended to be inclusive of students of diverse sexual
orientations, gender identities, and/or gender expressions.
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privacy was recognized for the parents only; the court did not address the issue of a
student’s independent right to privacy in the schools. (This case is discussed further
in Chapter 10.)

A case decided in federal appeals court has implications for informational privacy
rights with regard to sexual orientation. In Sterling v. Borough of Minersville (2000),
police officers told a young man, a senior in high school, of their intent to inform his
family that he was gay. The teenager subsequently committed suicide. In his suicide
note, the boy expressed fear that disclosure of his sexual orientation would damage
the lives of his family. His mother subsequently filed a Section 1983 lawsuit against the
police (state actors), alleging that their actions violated her son’s constitutional right
to privacy and caused harm. In his opinion, the federal judge wrote:

We thus carefully guard one’s right to privacy against unwarranted government intru-
sion. It is difficult to imagine a more private matter than one’s sexuality and a less likely
probability that the government would have a legitimate interest in disclosure of sexual
identity. (Sterling v. Borough of Minersville, 2000, p. 196)

In Sterling, the Third Circuit interpreted the right to informational privacy to
include “the right to be free from forced disclosure of sexual orientation” (Wein-
stein, 2005, p. 815).2 In C.N. v. Wolf (2005), a federal district court held that the
right to informational privacy regarding sexual orientation extends to students in
public schools. This case involved a 17-year-old high school student who alleged
that she was disciplined by the principal because she was openly gay on campus.
She asserted that she was suspended for affectionally hugging her girlfriend while
similar behavior between heterosexual students was ignored, and that the principal
demanded that she or her girlfriend enroll in high school elsewhere. C.N. also alleged
that the principal “bluntly” revealed C.N.’s sexual orientation to her parents without
her permission or prior knowledge (2005, p. 897). The court’s opinion in this case
acknowledged that C.N. had a constitutionally protected privacy interest in informa-
tion about her sexual orientation, that she had a legally protectable privacy interest
in limiting disclosure or dissemination of that sensitive information by school staff
even though she was openly gay at school, and that the principal’s disclosure of her
sexual orientation to her mother was an impermissible invasion of C.N.’s privacy
(p. 903). The courts ultimately ruled that Wolf had not violated C.N.’s constitutional
privacy rights because he had “a legitimate government purpose” when he informed
C.N.’s mother that her daughter had been suspended for kissing another girl at
school (Nguon v. Wolf, 2007).

Legal experts today advise school employees to refrain from disclosing the sexual
orientation or gender identity of students to others without their permission even if
the student is openly gay at school. In a letter to school administrators on constitu-
tional privacy rights of students, Esseks (2020) stated:

Without full and voluntary consent by the student, it is against the law to disclose a
student’s sexual orientation or gender identity, even to a student’s parents or other school
administrators. (p. 1)

’In the initial trial, the police officers were not held liable for any wrongdoing, but this verdict was set
aside. To end the ordeal, the boy’s mother settled for $100,000 in damages while a second trial was pending
(Weinstein, 2005).
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Zirkel (2018a) reviewed court cases filed by parents following a school breach of the
confidentiality of private information regarding their student with disabilities. As
will be discussed, FERPA is not enforceable via Section 1983. Zirkel found that the
lawsuits against school districts were unsuccessful. He suggested, however, that “the
constitutional right of privacy, particularly for the student rather than the parents,
appears to be an increasing viable basis for individual liability [of a school employee]
via Section 1983 (2018a, Discussion section, para 3).

Statutory Law

The Individuals with Disabilities Education Act (IDEA), the Protection of Pupil
Rights Amendment (PPRA), and the Family Educational Rights and Privacy Act of
1974 (FERPA) provide some statutory protection for the privacy rights of students
and their parents. The IDEA requires informed consent for an initial evaluation to
determine whether a student is eligible for special education and protects the privacy
of student special education records (see Chapters 4 and 6). The requirements of
FERPA are discussed in Record Keeping in the Schools later in this chapter.

The PPRA, passed in 1978, provides protection from school actions that intrude
on student or family privacy. It was amended in 1994 (Pub. L. No. 103-227) and 2001
(Pub. L. No. 107-110 § 1061). In accordance with the original 1978 law, no student
may be required to submit without prior parent consent to a survey, analysis, or evalu-
ation funded by the U.S. Department of Education (DOE) that reveals one or more
of eight types of information: (a) political affiliations or beliefs of the student or the
student’s parent; (b) mental and psychological problems potentially embarrassing to
the student or their family; (c) sex behavior and attitudes; (d) illegal, antisocial, self-
incriminating, and demeaning behavior; (e) critical appraisals of other individuals
with whom respondents have close family relationships; (f) legally recognized privi-
leged and analogous relationships; (g) religious practices, affiliations, or beliefs of the
student or student’s parent; or (h) income, other than required by law to determine
eligibility for participation in a program or for receiving financial assistance under a
program. Prior consent is defined as the prior consent of the student if the student is
an adult or emancipated minor, or prior written consent of the parent or guardian if
the student is an unemancipated minor (20 U.S.C. § 1232h). The privacy protections of
the 1978 PPRA applied only to schools that receive and use federal funds in connec-
tion with the use or administration of surveys, analyses, or evaluations concerning one
or more areas listed in the statute (A/tman v. Bedford Central School District, 1999).

The PPRA was amended in 2001, however, and it now requires local school dis-
tricts that receive any federal funds to develop policies, in consultation with parents,
to notify parents when the school intends to administer a survey that reveals one or
more of the eight types of information listed in the preceding paragraph. The parent
of a student must be given the opportunity to inspect the survey, upon request, prior
to its distribution. Parents also must be given the opportunity to have their student
opt out of the information-gathering activity. The U.S. DOE’s explanation regarding
screenings that are not federally funded appears at the DOE Website: https://www?2.
ed.gov/policy/elsec/leg/esea02/pgl22.html. Note that the National Association of
School Psychologists’ ([NASP], 2020) Principles for Professional Ethics Standard 1.1.1
includes the following language, written to be consistent with PPRA: “Parents must
be notified when the school or school psychologist intends to administer to students
a survey that screens for mental health problems, and those parents must be given the
opportunity to remove their child or adolescent from participation in such screenings.”
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If an adult or emancipated student, or the parent of a minor child, feel that they
have been affected by a violation of PPRA, they may file a complaint with the Family
Policy Compliance Office, U.S. DOE.

Privacy as an Ethical Issue

Privacy is also an ethical issue. Siegel (1979) defined privacy as “the freedom of indi-
viduals to choose for themselves the time and the circumstances under which and the
extent to which their beliefs, behaviors, and opinions are to be shared or withheld
from others” (p. 251). School psychologists have a special professional obligation to
safeguard the privacy of clients.

Consistent with the general principle of respect for the dignity of all persons and
the valuing of autonomy, psychologists respect the right of the client to self-determine
whether to disclose private information (NASP Guiding Principle 1.2; also APA Prin-
ciple E). Furthermore, every effort is made to minimize intrusions on privacy (APA
Principle E, Standard 4.04; NASP Standard 1.2.1). School psychologists do not seek
or store private information about students, parents, teachers, or others that is not
needed in the provision of services (NASP Standard 1.2.1; also APA Standard 4.04).

INFORMED CONSENT TO ESTABLISH A SCHOOL
PSYCHOLOGIST-CLIENT RELATIONSHIP

Ethical codes and law are consistent in respecting the individual’s right to self-determine
whether to share private thoughts, behaviors, and beliefs with others. In ethics and law,
the requirement for informed consent grew out of deep-rooted notions of the impor-
tance of individual privacy. As Bersoff (1983) noted, “It is now universally agreed,
though not always honored in practice, that human beings must give their informed
consent prior to any significant intrusion of their person or privacy” (p. 150, emphasis
added). Significant intrusions into an individual’s privacy include psychological test-
ing and treatment. As Matarazzo observed many years ago, “The testing by one indi-
vidual of another human’s intellectual, personality, and related characteristics is an
invasion of privacy to an extent no less intimate than that involved in an examination
carried out on that same individual’s person ...” (1986, p. 14).

As mentioned in Chapters 1 and 2, school psychologists often, but not always,
provide services within the framework of an established school psychologist—client
relationship (NASP Definition of Terms as Used in the Principles for Profes-
sional Ethics [Definition of Terms], p. 41). When a school psychologist—whether
employed by the schools or in private practice—establishes a psychologist—client
professional relationship, they assume special ethical and legal obligations to the
parties who enter the relationship (Haas & Malouf, 2005), such as the obligation
to ensure informed consent for services (NASP Guiding Principle 1.1, Standard
1.1.2; APA Principle E, Standards 3.10-3.11). This obligation to obtain consent to
establish a school psychologist—client relationship for the purpose of individual-
ized psychological assessment and intervention is consistent with IDEA. Codes of
ethics and law thus show agreement that, with the exception of urgent situations,
informed consent should be obtained to establish a school psychologist—client
relationship.
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However, as one of the members of a school’s instructional staff and/or mental
health team, a practitioner also provides consultative services to student assistance
teams, classrooms, or schools that do not fall within the scope of an established school
psychologist—client relationship (NASP, 2020, Definition of Terms, p. 41). Not all
school-based consultative services require informed parent consent, particularly if the
resulting interventions are under the authority of the teacher, within the scope of
typical classroom interventions, and not intrusive of student or family privacy beyond
what might be expected in the course of ordinary school activities (NASP Standard
I.1.1; also Corrao & Melton, 1988) (see Chapter 7).

Meaning of Informed Consent

Many of the formative and influential articles on privacy and informed consent were
published in the late 1970s and early-to-mid-1980s (e.g., Bersoff, Melton, Siegel,
Weithorn). These were years when lawmakers, the courts, and psychologists were
deliberating the meaning of, and requirements for, informed consent for psychological
assessment, treatment, and research participation. Statutory law, case law, and profes-
sional standards for psychologists now concur that the three key elements of informed
consent are that it must be knowing, competent, and voluntary (Dekraai et al., 1998;
NASP, 2020, Definition of Terms, p. 41). Knowing means that the individual giving
consent must have a clear understanding of what they are consenting to. The person
seeking consent must make a good-faith effort to disclose enough information to the
person from whom consent is sought so that the individual can make an informed
choice regarding whether to enter a school psychologist—client relationship (Barnett,
Wise et al., 2007; Dekraai et al., 1998).

In seeking consent to establish a professional relationship with a client (or clients)
for the provision of psychological services, the practitioner is obligated to provide infor-
mation about the nature and scope of services offered, assessment-intervention goals
and procedures, the expected duration of services, any foreseeable risks or discomforts
(including any risks of psychological or physical harm), the cost of the services (if any),
the benefits that reasonably can be expected, the possible consequences and risks of not
receiving services, and information about alternative treatments or services that may be
beneficial. The extent to which confidentiality of information will be maintained also
should be discussed as part of the informed consent procedures. This information must
be provided in language (or by other modes of communication) understandable to the
person giving consent (Weithorn, 1983; also NASP Standard 1.1.3).

The individual giving consent also must be legally competent to give consent. As
Bersoft and Hofer (1990) observed, the law presumes that every adult is competent to
consent, unless judged incompetent following a full hearing conducted by an impar-
tial fact finder. However, in the legal system, children generally are presumed to be
incompetent and not capable of making legally binding decisions (Bersoff, 1983).
Consequently, in the school setting, informed consent to establish a school psycholo-
gist—client relationship typically is sought from the parent or guardian of a minor
child, or from the student if an adult. Parent consent may be bypassed in emergency
situations (see NASP Standard 1.1.2).

NASP’s code of ethics notes that the term parent may be defined in law (e.g., spe-
cial education law) or district policy, “and can include the birth or adoptive parent,
an individual acting in the place of a natural or adoptive parent (a grandparent or
other relative, stepparent, or domestic partner), and/or an individual who is legally
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responsible for the child’s welfare” (NASP, 2020, Definition of Terms, p. 41). Prac-
titioners should consult their school administrator or attorney if there are questions
regarding who can make educational decisions for a child.

The third element of informed consent is that it must be voluntary. Consent must
be “obtained in the absence of coercion, duress, misrepresentation, or undue induce-
ment. In short, the person giving consent must do so freely” (Bersoff & Hofer, 1990, p.
951). Practitioners should ensure that the individual from whom consent is sought has
sufficient time to decide whether to agree to the services offered. It is also important to
ensure that the individual providing consent understands that they are free to decline
the services offered. Furthermore, when establishing a school psychologist—client
relationship, practitioners are ethically obligated to appropriately document oral or
written consent (NASP Standard 1.1.3).

It is important for school psychologists to recognize that consent is an ongoing
process. They “reopen discussion of consent when appropriate, such as when there
is a significant change in previously agreed upon goals and services, or when deci-
sions must be made regarding the sharing of sensitive information with others”
(NASP Guiding Principle 1.1). Clients must be allowed to withdraw consent at any
time without negative repercussions (NASP Standard I.1.5; also Barnett, Wise et al.,
2007; IDEA).

Specific ethical and legal requirements for informed consent vary across different
situations within the school setting. Informed consent for release of student edu-
cation records is discussed in this chapter. Consent for psychoeducational assess-
ment is addressed in Chapter 6; consent for school-based interventions is covered in
Chapter 7; and participation in research is discussed in Chapter 10.

Consent of Minors for Psychological Services

In this portion of the chapter, we explore children’s competence to consent to psycho-
logical services from legal, ethical, and cognitive-developmental perspectives.

Consent of Minors as a Legal Issue

As noted earlier, legally, in the school setting, informed consent to establish a
school psychologist—client relationship typically rests with the parent of a minor
child. Legislators and the courts generally have presumed that minors are not
developmentally competent to make sound judgments on their own regarding their
need for psychological services. The courts have viewed parents as typically acting
in their children’s best interests and have reasoned that allowing minors a right to
refuse services or treatment independent of parental wishes might be disruptive
to the parent—child relationship and interfere with effective treatment programs
(Parham v. J.R., 1979).

Parham (1979) was an important case regarding the competence of minors to
participate in decisions affecting their own welfare. In Parham, the Supreme Court
upheld a Georgia statute allowing parents to commit a minor child to a mental insti-
tution for treatment (with the approval of a physician) in the absence of a formal or
quasi-formal hearing to safeguard the child from arbitrary commitment. Although
the Court recognized that children have an interest in being free from misdiagnosis
and unnecessary confinement, the Court viewed minors as incompetent to make deci-
sions concerning their own need for treatment.
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It should be noted, however, that minors are granted access to medical care with-
out parental consent in emergency situations, and most states allow minors access to
treatment independent of parent notice or consent for certain health-related condi-
tions (e.g., sexually transmitted disease, alcohol abuse, drug abuse) (Kahn, 2017; also
see Guttmacher.org Website). More than 20 states also permit minors to consent
to outpatient mental health treatment on their own at an age earlier than 18 years
(Bartow et al., 2014).

Consent of Minors as an Ethical Issue

Although minors are not generally seen as legally competent to consent to or refuse
psychological services in the schools, practitioners are ethically obligated to respect
the dignity, autonomy, and self-determination of their clients. As discussed in the
paragraphs that follow, we find the notion of developmentally appropriate rights to
self-determination and autonomy suggested in the Canadian Code of Ethics for Psy-
chologists (Canadian Psychological Association [CPA], 2017) more satisfactory than
an absolute stance that children should always (or never) be afforded the choice to
accept or refuse psychological services. The term assent, rather than consent, typically
is used to refer to a minor’s affirmative agreement to participate in psychological ser-
vices. (Also see NASP, 2020, Definition of Terms, p. 41.)

Minors and Capacity to Consent: A Research Perspective

What standards are used to determine whether a client is competent to provide
consent to psychological treatment? In law and professional practice, four tests or
standards of competency to consent have been applied in psychological treatment
situations involving adult clients: (1) there is a simple expression of a preference rela-
tive to alternative treatment choices; (2) the choice is seen as one a reasonable person
might make; (3) a logical or rational decision-making process was followed; and (4)
the person giving consent demonstrates understanding (factual or abstract) of the
situation, choice made, and probable consequences (adapted from Weithorn, 1983,
pp. 244-245). Evidence of a preference is probably the most lenient standard, and
evidence of understanding is the most stringent (Weithorn, 1983).

Findings from cognitive-developmental research suggest that many children have
a greater capacity to make competent choices about psychological treatment than is
recognized in law. Research suggests that a child’s capacity to participate effectively in
treatment decisions depends on a number of factors, including cognitive and personal-
social development and functioning, motivation to participate, prior experiences with
decision making, and the complexity of the situation and choices under consideration
(Melton et al., 1983; V. A. Miller et al., 2004).

Preschoolers have limited language and reasoning abilities. However, they may
be able to express preferences when choices are presented in concrete, here-and-now
terms (Ferguson, 1978). Although children in middle childhood (ages 6 to 11) have
not attained adult reasoning capabilities, research suggests they typically are able to
make sensible treatment choices (Weithorn, 1983), and parents and professionals have
judged the participation of children this age in treatment decisions to be effective
(Taylor et al., 1985).

The years between ages 11 and 14 are seen as transitional ones with much individ-
ual variation in cognitive development and the ability to make truly voluntary choices.
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Students in this age range, like younger children, may defer to authority in decisions,
or they may make choices based on anti-authority feelings. Minors aged 14 and older
typically have reasoning capabilities similar to adults, and many are capable of partici-
pating in treatment decisions as effectively as adults (Grisso & Vierling, 1978; Stein-
berg et al., 2009; also see Abramovitch et al., 1995). Cooper (1984) proposed the use
of a written therapist—child agreement as a strategy for involving minors ages 9 and
older in treatment decisions.

Research findings suggest not only that minors have greater capacity to make
treatment decisions than generally recognized in law, but that a child’s participa-
tion in intervention decisions may lead to enhanced motivation for treatment, an
increased sense of personal responsibility for self-care, greater treatment compli-
ance, and reduced rates of early treatment termination (Holmes & Urie, 1975; Kaser-
Boyd et al., 1985; Weithorn, 1983). For these reasons, Weithorn (1983) suggested
that practitioners permit and encourage student involvement in decision making
within the parameters of the law and the child’s capacity to participate. However,
psychologists must guard against overwhelming children with choices they do not
wish to make for themselves. Furthermore, when children are given a choice of
whether to accept school psychological services, it is important to recognize that
they may have little knowledge of or may have misconceptions about the services
offered. The practitioner should ensure that the student understands what partici-
pation means before soliciting assent so that the child can make an informed choice.
For example, a psychologist might ask a student to attend a counseling group ses-
sion before making a choice about participation (see NASP Standard 1.1.4b; also
APA Standard 3.10d).

In sum, the decision to allow a minor child the opportunity to choose or refuse
psychological services and participate in treatment decisions involves a considera-
tion of law, ethical issues (self-determination versus welfare of the client), the child’s
competence to make choices, and the likely consequences of affording choices
(enhanced treatment outcomes versus choice to refuse treatment). As suggested in
the Canadian Code of Ethics for Psychologists (CPA, 2017, Standard 1.395), it may be
ethical to proceed without the child’s explicit assent if the service is considered to
be of direct benefit to the child. We concur with Corrao and Melton (1988) that it
is disrespectful to solicit assent from the child if refusal will not be honored (NASP
Standard 1.1.4b).

It also is important to distinguish between the right to consent to (or refuse) ser-
vices and the right to be informed about the services offered (Fleming & Fleming, 1987).
Practitioners have an ethical obligation to inform student-clients of the scope and
nature of psychological services whether they are given a choice about participating
or not (NASP Standard 1.1.4a).

Informed Consent versus Notice

Informed consent differs from notice. Consent requires “affirmative permis-
sion before actions can be taken” (Bersoff & Hofer, 1990, p. 950). Notice means
that the school supplies information about impending actions. Notice-with-opt-
out means that the parent is forewarned of pending school actions and that the
parent may remove their child—opt their child out—of the activity. Read and
consider Case 3.1.
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Case 3.1

Wanda Rose is concerned about the children in her elementary school experi-
encing adjustment difficulties related to parent separation and divorce. She de-
cides to form counseling groups for children experiencing parent separation or
divorce. She asks teachers to identify students who might benefit from the group
counseling and then sends letters home with the children, notifying parents that
their child will be seen for group counseling sessions. She asks parents to contact
her if further information about the counseling is desired.

Wanda’s letter to parents (Case 3.1) is an example of notice; it does not meet
the requirements for informed consent to establish a school psychologist—client
relationship. If parents do not receive the letter, they have no opportunity to deny
consent (J. H. Correll in Canter, 1989). In seeking informed consent from the par-
ents, Wanda is obligated to describe the nature, scope, and goals of the coun-
seling sessions; their expected duration; any foreseeable risks or discomforts for
the student (e.g., loss of student and family privacy); any cost to parent or stu-
dent (e.g., loss of classroom instructional time), any benefits that can reasonably
be expected (e.g., the possibility of enhanced adjustment to parent separation);
alternative services available; and the likely consequences of not receiving services.
After consideration of the ethical issues involved and the possible consequences
of her decision, Wanda also must decide whether to offer each child the opportu-
nity to make an informed choice about participating (or not participating) in the
counseling groups.

Telepsychology Services: Informed Consent

In 2020, during the Covid-19 pandemic, many school psychologists raised ques-
tions® about whether telepsychology assessment and/or intervention services should
require a parent consent form that specifically addresses issues associated with the
delivery of services via telepsychology. Available guidelines, along with input from
practitioners, indicated that a supplemental parent consent form specifically for
telepsychology services is advisable and that it should describe: (a) the nature and
scope of telepsychology services; (b) expectations of how the school psychologist
will provide services using this method, along with its limitations; (c) expectations
for the student and their family and their responsibilities if the services are provided
to the child’s home (e.g., whether others may or should be present in the room during
sessions with the student, whether the parent or a proxy must be physically present
during service provision); (d) notice of mandated reporting requirements and of
how a student emergency or crisis will be handled, and (e) and privacy protections,
including security of systems (APA, 2013; Jacob et al., 2021). A written agreement is
also recommended for teleconsultation services to teachers (see Chapter §) and for
telesupervision (see Chapter 11).

3Multiple questions on this issue, along with insightful responses, were posted to NASP’s Member
Exchange, an online forum where NASP Members can exchange ideas.
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CONFIDENTIALITY

Siegel (1979) described confidentiality as “an explicit promise or contract to reveal
nothing about an individual except under conditions agreed to by the source or sub-
ject” (p. 251). Although confidentiality is primarily a matter of professional ethics, in
some states psychologists can be held civilly liable under state law for impermissible
breach of client confidentiality (see Nondisclosure Laws and Privileged Communica-
tion later in this chapter). The NASP’s code of ethics states:

School psychologists respect the confidentiality of information obtained during their
professional work. Information is not revealed to third parties without the agreement of
a minor child’s parent, legal guardian, or of an adult student, except in those situations
in which failure to release information could result in danger to the student or others, or
where otherwise required by law. Whenever feasible, the student’s assent is obtained prior
to disclosure of their confidences to third parties, including disclosures to the student’s
parents. (NASP Standard 1.2.3)

The interpretation of the principle of confidentiality as it relates to the delivery of
psychological services in the school setting is a complicated matter. However, three
guidelines can be found in our codes of ethics and the literature on confidentiality in
school-based practice. First, with the exception of urgent situations, school psycholo-
gists define the parameters of confidentiality at the outset of establishing a school
psychologist—client professional relationship (Davis & Sandoval, 1982; also APA
Principle E, 4.02; NASP Standard 1.2.2).

Second, if information learned within a school psychologist—client relationship is
shared with third parties, such information is disclosed only on a need-to-know basis.
“School psychologists discuss and/or release confidential information only for profes-
sional purposes and only with persons who have a legitimate need to know” (NASP
Standard 1.2.4). Furthermore, they do not seek or store private information about
clients that is not needed in the provision of services (NASP Standard 1.2.1), and only
information “essential to the understanding and resolution” of a student’s difficulties
is disclosed to others (Davis & Sandoval, 1982, p. 548; also APA Principle E, Standard
4.04, 4.05; NASP Standard 1.1.2; Schwab & Gelfman, 2005a).

Third, school physical and mental health professionals, including school psycholo-
gists, must recognize that medical or other sensitive personal information “belongs
to the student and family, not the school.” Therefore, it is generally the parent’s (or
student’s) “right to control who has access to that information, especially when dis-
closure might cause harm” (Schwab & Gelfman, 2005, pp. 266-267; also see NASP
Standards 1.2.5, 1.2.6).

In the paragraphs that follow, we discuss confidentiality and its limits when school-
based services are provided within the context of these types of school psychologist—
client relationships: direct services to the student, collaboration with the parent and/
or teacher, and consultative services to a teacher-consultee.

Confidentiality and Direct Services to the Student

For our purposes here, the provision of direct services to the student means that the
practitioner works with the student directly (e.g., individual counseling) as part of a
process of ongoing, planned interactions between a school psychologist and a stu-
dent. When establishing a school psychologist—client relationship, the initial interview
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“should include a direct and candid discussion of the limits that may exist with respect
to any confidences communicated in the relationship” (Koocher & Keith-Spiegel,
2016, p. 151; also M. A. Fisher, 2013; APA Standard 4.02; NASP Standard 1.2.2).4
Because a student who is a minor has no legal right to confidentiality independent of
the parents, it is critically important to discuss confidentiality and its limits with par-
ents when seeking consent to provide direct services to a minor. The practitioner must
explain to parents why a promise of confidentiality to the student can be essential to
an effective helping relationship, particularly if the student is entering adolescence
or is older, and must seek parent understanding and agreement that the psychologist
will not share with the parent specific confidences disclosed by the child without the
child’s assent to do so. Parents need to be reassured, however, that the practitioner
will let them know what they can do to help their child and that the practitioner will
inform them immediately if there is a serious situation, such as one suggesting that
their child is in danger.

Much has been written about the importance of confidentiality for building and
maintaining the trust essential to a helping relationship (M. A. Fisher, 2013; Siegel,
1979). However, a promise of confidentiality can help or hinder the psychologist’s
effectiveness when the client is a minor child (Taylor & Adelman, 1989). As Pitcher
and Poland (1992) observed, for a troubled student, candor about the limits of confi-
dentiality may be more important in fostering trust in adult helpers than a promise of
absolute confidentiality that is later broken. Consequently, school psychologists must
weigh a number of factors in deciding the boundaries of a promise of confidentiality
(e.g., age and maturity of the student, self-referral or referral by others, reason for
referral). Whatever the parameters, the circumstances under which the psychologist
might share student confidences with others must be made clear.

In the provision of direct services to the student, there are three situations in which
the school psychologist may be obligated to share confidential student disclosures
with others. First, it is usually appropriate to disclose student confidences to others
when the student requests it. Second, as noted previously, confidential information
may be disclosed when there is a situation involving danger to the student or oth-
ers. Situations involving danger are discussed in the next subsection, Duty to Protect.
Third, it may be necessary for the psychologist to disclose confidential information
when there is a legal obligation to testify in a court of law. This is discussed in the next
main section, Nondisclosure Laws and Privileged Communication.

Taylor and Adelman (1989) provided suggestions regarding how to create an atmos-
phere of safety and trust in which the student knows and understands the exceptions
to the promise of confidentiality yet is motivated to disclose personal thoughts, feel-
ings, and important information. Findings from a study by Muehleman et al. (1985)
suggested that discussion of the limits of confidentiality with clients does not limit
self-disclosure if self-disclosure is encouraged verbally.

As Poland (1989) noted, the ideal situation is for mental health professionals to
discuss the limits of confidentiality at the outset of establishing a psychologist—cli-
ent relationship. However, at times students are referred for assessment of whether
they are a threat to self or others or self-refer because they are in immediate need of
assistance. In such situations, Poland suggested gathering the most complete informa-
tion possible about the student’s thoughts and plans first and then dealing with the

“Itis generally not necessary to discuss confidentiality with preschool-age student/clients. Preschool children
lack cognitive awareness that their own thoughts and feelings differ from those of the people around them,
and consequently, discussions of confidentiality have little meaning for this age group.
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issue of the limits of confidentiality (also APA Standard 4.02; NASP Standard 1.2.2).
If students offer to disclose personal matters “on the condition that the counselor
promises not to tell anyone,” the practitioner should not enter into such an agreement,
as the student is likely to feel betrayed if the promise cannot be kept.

If it becomes apparent in working with a student that confidentiality must be bro-
ken, only information essential to the resolution of the student’s difficulties should be
disclosed to others and only to persons who need to know (Davis & Sandoval, 1982,
p- 548; also APA Standard 4.05; NASP Standard 1.2.4). The decision to divulge infor-
mation also should be discussed with the student. The NASP’s code of ethics states,
“Whenever feasible, student assent is obtained prior to disclosure of their confidences
to third parties, including the student’s parents” (Standard 1.2.3, emphasis added).
Taylor and Adelman (1989) suggested three steps: (a) explaining to the student the
reason for disclosure, (b) exploring with the student the likely repercussions in and
outside the student—psychologist relationship, and (c) discussing with the student
how to proceed in a manner that will minimize negative consequences and maximize
potential benefits. In their work with troubled youth, Pitcher and Poland (1992) found
that if handled with sensitivity, most students come to understand that a decision to
disclose confidential information to others is based on the need to help the student or
protect others.

Duty to Protect

School psychologists have an ethical obligation to safeguard the confidentiality of
information learned in a psychologist—client relationship. However, as discussed in
Chapter 2, school-based practitioners also have a legal obligation to protect all stu-
dents from reasonably foreseeable risk of harm. For this reason, the NASP’s code of
ethics allows disclosure of confidences “in those situations in which failure to release
information would result in danger to the student or others, or where otherwise
required by law” (NASP Standard 1.2.3; also APA Standard 4.05).

In contrast, depending on state statutory and common law, psychologists in non-
school settings may or may not have a legal duty to breach confidentiality to protect
a client or others from danger (see Benjamin et al., 2009). Historically, most state
duty-to-protect mandates governing the practice of psychology were a result of
the Tarasoff case, summarized in Case 3.2. The Tarasoff I court decision triggered
a lengthy debate between American Psychological Association (APA) psychologists
who asserted that confidentiality is absolute and can be broken under no circum-
stances and those who insisted that limits to confidentiality be built into APA’s ethi-
cal code. The 1981 revision of the APA’s code of ethics included the statement that
psychologists reveal confidential information to others “only with the consent of the
person or the person’s legal representative, except in those unusual circumstances where
not to do so would result in clear danger to the person or others” (emphasis added).
The current code states: “Psychologists disclose confidential information without the
consent of the individual only as mandated by law, or where permitted by law for a
valid purpose, such as to ... protect the client/patient, psychologist, or others from
harm” (APA Standard 4.05; also NASP Standard 1.2.3). Psychologists refer to this
obligation to breach confidentiality to ensure the safety of the client or others as the
duty to warn (Tarasoff I) or, more generally, a duty to protect (Tarasoff II). Following
the Tarasoff decisions, some, but not all, states enacted laws requiring psychologists
to make reasonable efforts to warn potential victims of violent clients, and in some
states, appropriate law enforcement agencies must be notified as well.
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Case 3.2

Prosenjit Poddar, a foreign student from India attending the University of
California—Berkeley, was in psychotherapy with a psychologist at the univer-
sity’s health center. The psychologist recognized that Poddar was quite dan-
gerous, based in part on his pathological attachment to Tatiana Tarasoff, his
ex-girlfriend, toward whom he made some threats. After consultation with his
supervisor, the psychologist notified the campus police that Poddar was danger-
ous and should be committed. The police visited Poddar, who denied he had any
intentions of harming Tarasoff. Poddar subsequently refused to return for ther-
apy and two months later killed Tarasoff. Tarasoft’s parents brought suit against
the regents, the student health center staff members involved, and the campus
police. Ultimately, the California Supreme Court ruled twice on the case.

The 1974 ruling (Tarasoff I) held that the therapists had a duty to warn
Tarasoff. The court held that “public policy favoring protection of the con-
fidential character of patient-psychotherapist relationships must yield in in-
stances in which disclosure is essential to avert danger to others; the protective
privilege ends where the public peril begins” (7Tarasoff v. Regents of California,
1974, p. 566). The second ruling, in 1976 (Tarasoff 1I), held that a therapist
has a “duty to exercise reasonable care to protect the foreseeable victim” from
harm (Tarasoff v. Regents of California, 1976, p. 345).

In summary, although direct service to the student is in some ways analogous to
the psychologist—client relationship in nonschool settings, it is important to recognize
that a school-based practitioner has special duty-to-protect obligations. Furthermore,
most students are minors. Consequently, in school-based practice, student confi-
dences must be shared with others when necessary to safeguard students from reason-
ably foreseeable risk of harm to self or others, a less stringent standard for disclosure
of confidential information than clear or imminent danger, terms often used in state
laws regulating mental health providers (also see Chapter 7).

Collaboration and Confidentiality

As noted earlier, school psychologists may provide direct services to the student.
However, they typically work in collaboration with teachers, parents, and others to
assist the student, a situation that complicates the translation of the principle of con-
fidentiality into appropriate action. In collaboration, the individuals involved carry
joint responsibility for assisting the student (J. C. Hansen et al., 1990). Thus, if the
psychologist is working in collaboration with the teacher and/or parent in assisting
the student, information will most likely be shared by those involved in the collabora-
tive effort.

At the outset of establishing a professional relationship with a client, the school
psychologist needs a clear prior agreement about confidentiality and its limits among
those involved in the collaborative effort. The student is informed of those who will
receive information regarding the services and the type of information they will receive
(NASP Standard 1.2.2, 11.4.1). In interactions with the parent, practitioners discuss
confidentiality and its limits and parent and student rights regarding “creation, modi-
fication, storage, and disposal of psychological and educational records that result
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from the provision of services” (NASP Standard I1.4.1). Teachers and other staff
involved in the collaborative effort also need a clear understanding of the parameters
of confidentiality. Furthermore, “School psychologists recognize that it may be nec-
essary to discuss confidentiality at multiple points in a professional relationship to
ensure the client’s understanding and agreement regarding how sensitive disclosures
will be handled” (NASP Standard 1.2.2).

If information received in a confidential situation subsequently is disclosed to assist
the teacher or parent in meeting the needs of a student, it is recommended that only
generalizations, not specific confidences, are shared (Davis & Sandoval, 1982; also APA
Standard 4.04; NASP Standard 1.2.4). Zingaro (1983) suggested that the psychologist
share insights about students with others in terms of what they can do to help the child.

In sum, the need-to-know ethical principle dictates that information obtained in
a professional relationship and subsequently shared with others is discussed only for
professional purposes and only with persons clearly concerned with the situation
(APA Standard 4.04). Disclosure of information is “limited to the minimum that is
necessary to achieve the purpose [of the disclosure]” (APA Standard 4.04; also NASP
[.2.1,1.2.4). Read and consider Case 3.3.

Case 3.3

Carrie Johnson is exhausted. She just completed another parent conference with
Mrs. Farwell. Mrs. Farwell’s daughter, Amy, age 5, was diagnosed as having a
rare genetic disorder characterized by mild to moderate intellectual disability.
After the diagnosis was made more than a year ago, Mr. Farwell soon focused
his attention on how to best help his daughter, but Mrs. Farwell has not yet been
able to accept her daughter’s diagnosis. Even after the original diagnosis was
confirmed by a second genetics expert, Mrs. Farwell spent thousands of dollars
shopping for a different diagnosis and seeking “miracle cures” on the Internet.
She has refused Carrie’s referrals for family counseling and involvement with
a support group for parents of children with disabilities. Although she finally
acquiesced to special education services for her daughter, she continues to insist
that Amy will “grow out of it” and doesn’t seem to hear Carrie’s careful expla-
nations of Amy’s abilities, limitations, and needs. Today, Carrie learned that
Mr. and Mrs. Farwell have separated and that Amy’s older siblings are show-
ing many adjustment problems at home and in school. She enters the teacher’s
lounge for a cup of coffee and is greeted by Amy’s teacher, who asks, “How’s it
going with the Farwells?” What, if anything, should Carrie disclose?

In Case 3.3, Carrie may wish to discuss the parent conference with Amy’s teacher in
a private setting, but she must take care not to disclose specific information conveyed
during her conferences with Mrs. Farwell. For example, Amy’s teacher, in working
with Mrs. Farwell, may need to know about her difficulty in accepting Amy’s dis-
abilities. She does not need to know about Mrs. Farwell’s specific disclosures (e.g., the
details of her search for a miracle cure).

As Davis and Sandoval (1982) observed, sometimes social pressures to gossip exist,
particularly in the teacher’s lounge or lunchroom, in order to be accepted as part of
the school staff. Resisting the temptation to join in when teachers and other staff
share their frustrations about students, parents, and school life may be particularly
difficult for Carrie because of her professional isolation in a rural area. However, to
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safeguard confidential disclosures and maintain teacher trust in her as a professional,
Carrie must avoid discussing her knowledge of students, parents, or school staff in
casual conversations with others.

Confidentiality and Teacher Consultation

When a school psychologist provides consultation to a teacher, the parameters of
confidentiality must be discussed at the outset of the delivery of consultative services.
At a minimum, teachers should clearly understand what and how information will be
used, by whom, and for what purposes (APA Standard 4.02; NASP Standard 1.2.3;
also Erchul & Young, 2014; Sandoval, 2014). Whatever the parameters of the promise
of confidentiality, violation of those parameters is likely to result in a loss of trust
in the school psychologist and to impair their ability to work with the consultee and
other staff. School psychologists also must ensure a shared understanding with school
administrators regarding the parameters of confidentiality of school psychologist—
teacher consultative relationships.

The confidentiality agreement is likely to vary depending on the nature of the
consultative services being provided. When a consultative relationship is established
between an individual school psychologist and a teacher, the parameters of confiden-
tiality will likely be similar to those of a traditional psychologist—client relationship
(Sandoval, 2014). However, the school psychologist may be a member of a team pro-
viding instructional and behavioral consultation to teachers with information shared
freely among team members (Erchul & Young, 2014). In such situations, the school
psychologist must clarify that the school psychologist-teacher consultative relation-
ship is not confidential (also see Chapter 8).

NONDISCLOSURE LAWS AND PRIVILEGED COMMUNICATION

Two types of laws protect the confidentiality of client disclosures to a mental health
provider in the context of an established mental health provider—client relationship:
nondisclosure laws and evidentiary privilege laws.’

Nondisclosure Laws

In the course of a school psychological assessment or intervention, a child or their
parents may divulge sensitive information, including information that, if disclosed to
third parties, would create risks of harm to the child or family members (see Exhibit
3.1). Nondisclosure laws® are not found in all states but may be established in state
codes that regulate the delivery of health and mental health services, including occu-
pation codes, mental health codes, and/or health and safety codes. Where found, such
laws prohibit mental health providers from disclosing confidential client information
except under certain circumstances. These laws mean that a mental health provider
could be held civilly liable under state law for an impermissible breach of client confi-
dentiality. Impermissible breach of client confidentiality also could result in discipline
by the state’s licensure or certification board.

SPortions of this section were adapted from Jacob and Powers (2009).
°It is important to note, that state laws sometimes use the terms confidential and privileged interchangeably.
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Exhibit 3.1 Risks of Disclosing Confidential Communications

The following are examples of confidential communications to a school psychologist
that create risk to the client’s rights or reputation if disclosed to third parties.

Legal Risk

As a result of conversations with an adolescent referred for counseling, the school psy-
chologist becomes aware that the teen’s father is involved in the illegal sale of opioids.

Risk to Right to Attend School and Academic Standing

A high school student referred for depression confides that he plagiarized several
term papers because of parental pressure to get As and to be accepted at a presti-
gious college.

Social Risk (Risk to Reputation, Loss of Social Standing)

A school psychologist who is evaluating a child with behavior problems meets with the
child’s mother. The child’s mother discloses that the child was adopted and that his
biological parents are incarcerated for violent crimes, including murder.

In addition to safeguarding the confidentiality of client information, nondisclosure
laws also enumerate situations in which it is legally permissible for a mental health
provider to disclose confidential information without the client’s consent. State laws
vary, but the confidentiality of client communications to a mental health provider is
typically not protected when: (a) the disclosure leads the professional to believe that
the client poses a risk of imminent danger to others, (b) the professional is obligated
by mandated reporting laws to report suspected abuse of a child or elderly person
or individual with a disability, or (c) the client has filed a legal action or complaint
against the mental health provider. School psychologists are advised to learn about
the scope and language of nondisclosure laws in the state where they practice and to
consult someone knowledgeable of mental health law if they are unsure of the impli-
cations of such laws for school-based practice.

MecDuff v. Tamborlane (1999) provides an example of a civil suit filed against a
school psychologist for a violation of state nondisclosure law (see Case 3.4). The
reader is advised that this case only serves as a cautionary tale. It is an unpublished
case (i.e., it is not a legal precedent for future similar cases except as allowed within
the court’s jurisdiction).

Case 3.4

MecDuff v. Tamborlane (1999)

In McDuff v. Tamborlane (1999), a school psychologist employed by a public
school district was providing psychological counseling to a high school student.
In order to assist the school psychologist in providing appropriate treatment
for her daughter, the girl’s mother informed the school psychologist that her
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daughter had been involved in a larceny. The mother assumed that this dis-
closure was confidential. The school psychologist subsequently shared the
information about the student’s crime with the vice principal, who notified the
police, and the student was arrested. The student’s family filed a malpractice
suit against the school psychologist, alleging she had violated the confiden-
tial nature of the communication by the mother to the psychologist as well
as the state’s privileged communication statutes. In the opinion of a superior
court of Connecticut, the communication of a client’s past criminal activity is
privileged, whether the information is disclosed by the client or by a member of
their family. The judge also noted that there was no imminent risk of injury to
the student, others, or property that would justify the breach of confidentially.

Note: This is an unpublished case.

Evidentiary Privilege

The duty for witnesses to testify in judicial proceedings in order to ensure justice at
times conflicts with the need to safeguard the trust and privacy essential to special
relationships (e.g., attorney—client, husband-wife, psychotherapist—patient). Eviden-
tiary (or testimonial) privilege laws govern the admissibility of evidence in a trial or
legal procedure. Evidentiary privilege is a legal term that refers to the right of a per-
son in a special relationship to prevent the disclosure in court of information given
in confidence in the special relationship. Where evidentiary privilege is extended to
school psychologists, it generally means that a client can prevent the psychologist
from disclosing information shared in a psychologist—client relationship in a legal
proceeding. The client may voluntarily waive privilege (i.e., give consent for the psy-
chologist to disclose privileged communications), and then the psychologist must
provide relevant testimony. The waiver belongs to the client, and the psychologist
has no independent right to invoke privilege against the client’s wishes (Knapp &
VandeCreek, 1985).

Rules of evidence are used to determine what evidence is admissible in a trial or
other legal proceeding. Federal courts follow the Federal Rules of Evidence, while
state courts may follow their own rules (Legal Information Institute [LII], n.d.-a).
At the federal level, except as required by the Constitution or the U.S. Congress,
privilege, including whether communications between a psychologist and client are
protected from disclosure, is determined by case law (Article V. Rule 501. Privilege
in General; LII, n.d.-a). Prior to the late 1990s, federal case law recognized “psycho-
therapist—patient privilege,” with the term psychotherapist meaning a psychiatrist
or licensed doctoral-level psychologist. In 1996, however, in Jaffee v. Redmond, the
Supreme Court ruled that communications between a psychotherapist who was a
master’s-level social worker and her client were privileged and protected from disclo-
sure in federal court cases. Subsequent decisions in the lower federal courts extended
privilege to the clients of a broad range of nondoctoral mental health providers.

State courts follow their own rules of evidence. At the state level, rules govern-
ing evidentiary privilege are established by common law or found in one section
or several different sections of state codes. In 1892, a nongovernmental body, the
National Conference on Commissioners on Uniform State Laws, was formed to
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promote uniformity in state laws (LII, n.d.-b). This group, comprised of attorneys
from each state, drafted and continues to draft “uniform laws” on various subjects
that are sometimes, but not always, adopted in whole or in part by states. As a result
of the Jaffee v. Redmond decision and parallel developments in state law, the Uni-
form Rules of Evidence were revised in 1999 to broaden the scope of mental health
provider privilege (Aronson, 2001). The components of the 1999 Uniform Rules of
Evidence addressing mental health provider privilege are described in the paragraphs
that follow. It is important to remember, however, that states rarely use the verbatim
language of a uniform law (LII, n.d.-b).

The Uniform Rules of Evidence now recognize privileged communication status
for “mental health providers,” identified as “a person authorized, in any State ...,
or reasonably believed by the patient to be authorized, to engage in the diagnosis
or treatment of a mental or emotional condition, including addiction to alcohol or
drugs” (Beam & Whinery, 2001, Rule 503[a][5], p. 474). The general rule of evidentiary
privilege is that a client has a privilege to refuse to disclose, and to prevent a mental
health provider from disclosing, confidential communications made for the purpose
of diagnosis or treatment of the client’s physical, mental, or emotional condition
(Beam & Whinery, 2001, Rule 503[b]). Privilege includes the confidential communica-
tions of family members who are participating in the diagnosis and treatment of the
client (Beam & Whinery, 2001, Rule 503[a][1], p. 474). Note that under the Uniform
Rules, the mental health provider does not have to be licensed or certified; the only
requirement is that the client reasonably believes that the person is an authorized
mental health provider.

Thus, under the Uniform Rules, privileged communication status for school psy-
chologists generally means that a psychologist cannot disclose confidential informa-
tion about the client in a legal proceeding without client consent (or the consent of a
minor’s parents) to do so. There are, however, exceptions to privilege. To fall within
the Uniform Rules scope of privileged communication, the communication must occur
in the context of a practitioner—client relationship, and privilege applies only if the cli-
ent has a reasonable expectation that their communications are privileged (Beam &
Whinery, 2001, Rule 503[a][5]). Case 3.5, People v. Vincent Moreno (2005), and Case
3.6, JN. v. Bellingham School District No. 501 (1994), exemplify this exception to
privilege. The Uniform Rules also identify other exceptions to privilege (e.g., legal
proceeding to hospitalize a client for mental illness). While state laws may include the
exceptions to privilege outlined in the Uniform Rules, other exceptions may exist as
well (Glosoff et al., 2000).

In sum, evidentiary privilege gives the client the right to decide whether a school
psychologist will disclose client information in a legal proceeding. Evidentiary privi-
lege for school psychologist—client communications are protected in federal courts and
may or may not be protected in state courts, depending on state law. If a client waives
privilege or a judge rules that client communications to a school psychologist do not
have privileged communication status, the psychologist is then required to testify in
court, and refusal to testify may result in the psychologist being held in contempt of
court. In addition, some states have nondisclosure laws protecting the confidentiality
of communications to a school psychologist. If school psychologists disclose client
information to others in violation of those laws, they may put themselves at risk for a
malpractice suit (e.g., McDuff'v. Tamborlane, 1999; Case 3.4) or sanction by their state
credentialing board, including possible loss of certification or licensure.

State privilege law is complex. Law varies from state to state in terms of the scope of
privilege and exceptions to privilege, and may vary within a state across professional
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Case 3.5

People v. Moreno (2005)

In People v. Moreno (2005, also Moreno v. Kirkpatrick, 2010), a student, Vin-
cent, confessed to a school psychologist that he shot and killed a man during an
attempt to rob the victim of his necklace. However, the school psychologist had
forewarned Vincent of the limits of confidentiality. More specifically, she had
cautioned him that if he were to tell her something “really serious,” she would
be obligated to take it to a higher level (“Psychologist—Patient Privilege,” 2002).
The defense attorneys for Vincent argued that his confession to the school psy-
chologist was privileged communication. The court held that a psychologist—
patient privilege did not exist in this case because, among other things, a client—
psychologist relationship did not exist at the time of the confession, and the
school psychologist had forewarned Vincent that her professional obligations
prevented her from keeping such an admission confidential.

Case 3.6

J. N. v. Bellingham School District No. 501 (1994)

In J N v. Bellingham School District No. 501 (1994), a student, “A.B.,” sexu-
ally assaulted another student, “J.N.” The victim’s parents subsequently filed suit
against the school district, alleging that the school had prior knowledge that
A.B. posed a threat to other students and, in light of this knowledge, was negli-
gent in supervision of A.B. When the attorney for the victim’s parents asked to
see A.B.’s school psychological records to establish that A.B. was a foreseeable
risk to others, the school refused to release them on the basis that the records
were privileged communication between the school psychologist and A.B.’s par-
ents, although the records were released with parent consent to members of the
school’s multidisciplinary special education assessment team. The court held that
psychologist—patient privilege “does not apply where it is manifest that the com-
munication was not intended to be confidential” (1994, p. 26). When information
is recorded and shared for the purpose of making a recommendation to a teacher
or school multidisciplinary team, the information is not privileged.

titles, roles, and practice credentials. Kaplan and Zirkel (2017) explored state privilege
laws and found that “38 states have state statutes or case law that at least probably
establish privileged communications between school psychologists and their client
students...” (Results section),

NASP’s code of ethics obligates school psychologists to “recognize that client—
school psychologist communications intended only for the school psychologist are
privileged in most jurisdictions. They do not disclose or store in education records
any privileged information except as permitted by the mental health provider—client
privilege laws in their state. School psychologists use a problem-solving model to con-
sider carefully whether to share with third parties information that could put the stu-
dent, family, or others at legal, social, or other risk” (Standard 1.2.1). Practitioners
thus have an ethical and legal obligation to be informed of the scope, language, and
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exemptions of privilege law in the state in which they work and to consult an attorney
for advice when difficult situations arise.

Subpoenas and Court Orders

In the course of their professional careers, school psychologists may receive a sub-
poena or court order regarding a client’s records. A subpoena, typically issued by the
clerk of a court, is a command to produce certain documents or to appear at a cer-
tain time and place to give testimony. Attorneys use subpoenas to gather information
relevant to a case. A subpoena differs from a court order, a legal document issued
by a judge that compels the psychologist to appear in court or produce documents.
Failure to comply with a court order can result in being held in contempt of court
(see M. A. Fisher, 2013). Although subpoenas and court orders may appear legally
threatening and may seem to demand an immediate response, school-employed
practitioners are cautioned to remember that student education records belong to
the school,” not the individual practitioner, and decisions regarding their release in
response to a subpoena or court order is the responsibility of the school district’s
administration, not the individual practitioner. A school-employed practitioner who
receives a subpoena or court order for student education records or is asked to testify
in a legal proceeding regarding a student should forward such requests to the appro-
priate school administrative official.

FERPA identifies situations in which the school district may release student educa-
tion records without the consent of the parent (or an eligible student) in response to a
lawfully issued subpoena or court order. However, unless the disclosure is to comply
with certain types of subpoenas or court orders, school districts generally “must make
a reasonable effort to notify the parent or eligible student of the order or subpoena
in advance of compliance, so that the parent or eligible student may seek protection
action” (34 CFR § 99.31[a][9][ii]). The practitioner’s private notes are not “student
education records” under FERPA and may be protected by state privilege laws.

M. A. Fisher (2013) and Borkosky (2020) provided information for private practi-
tioners regarding how to respond to a subpoena or court order.

RECORD KEEPING IN THE SCHOOLS

In 1925, the National Education Association recommended that schools maintain
health, guidance, and psychological records on each student so that information
would be available about the “whole child” along with the academic record (Schim-
mel & Fischer, 1977). Although these records were made available to governmental
agents, employers, and other nonschool personnel, they were to be closed to parents
and students. In 1969, the Russell Sage Foundation (1970) convened a conference on
the ethical and legal aspects of school record keeping, and many abuses of school
records began to be identified:

* Public elementary and secondary school officials released student records to
law enforcement agencies, creditors, prospective employers, and others without
obtaining permission from parents or students.

"Psychological reports prepared by a school-employed practitioner are “works for hire” and belong to the
school (U.S. Copyright Office, 2012).
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» Parents and students typically had little knowledge of the contents of student
records or how those records were used. Parent and student access to records
usually was limited to attendance and achievement records.

* The secrecy with which the records were maintained made it difficult for par-
ents or students to ascertain the accuracy of information contained in them.
Because procedures for challenging the veracity of the information did not
exist, an unverified allegation of misconduct could become part of a stu-
dent’s permanent record and be passed on—without the student’s or parents’
knowledge—to potential employers, law enforcement agencies, and other
educational institutions.

» Few provisions existed for protecting school records from examination by unau-
thorized persons.

* Formal procedures for regulating access to records by nonschool personnel did
not exist in most schools.

Family Educational Rights and Privacy Act

In 1974, FERPA was passed as an amendment to the Elementary and Secondary Edu-
cation Act of 1965 (20 U.S.C. § 1232¢g; 34 CFR Part 99). This legislation specifically
addresses the privacy of student records and access to those records. This summary
of FERPA focuses on the law as it applies to elementary and secondary schools. The
regulations cited here were current as of December 30, 2020.

Although FERPA was passed more than 45 years ago, interpretation of the
law and its regulations continues to generate considerable confusion among teach-
ers, school officials, and school psychologists. Furthermore, the original law was
written prior to the introduction of digital management and storage of student
education records. Today, some school systems maintain and manage student edu-
cation records on a district server. Other districts may lease space from commercial
services and store records on remote computers “in the cloud” (Armistead, 2014;
K. H. Johnson, 2017). Cloud storage offers advantages, such as unlimited stor-
age capacity and a reduced need for on-site computer hardware and its mainte-
nance. However, electronic storage and management of student education records,
whether on a district server or in the cloud, raises questions about the security of
students’ personally identifiable information (PII) and parent access to the records
of their own child (K. H. Johnson, 2017). The U.S. DOE allows third-party cloud
storage of student education records as long as resulting practices are compliant
with FERPA regulations (see U.S. DOE, 2008, 2011a). Some of the potential risks
and benefits of digital storage of PII will be identified in the remaining portions
of the chapter.

In the text that follows, FERPA is discussed under these five subheadings: (a)
Education Records Defined, (b) Right to Inspect and Review Records, (c) Right to
Confidentiality of Records, (d) Right to Request Amendment of Records, and (e)
Complaints. The IDEA also has requirements for safeguarding the confidentiality
of the education records of children with disabilities and ensuring parent access
to those records. The summary here focuses on FERPA with reference to IDEA
requirements where they are more extensive. In addition to knowledge of federal
law, school psychology practitioners need to be familiar with their state’s laws
regarding student records.
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Education Records Defined

Under FERPA, education records are defined as any records maintained by the schools
(or contractors, consultants, or other parties to whom a school has outsourced school
services or functions) that are directly related to the student. A record means any infor-
mation recorded in any way (34 CFR §§ 99.3, 99.35). At the elementary and secondary
levels, the term education record typically includes student education records main-
tained by the school nurse, school psychologist, and special education student records
(U.S. Department of Health and Human Services [U.S. HHS] & U.S. DOE, 2008).

However, there are a number of different types of records maintained by schools that
are explicitly excluded from the definition of education records under FERPA. For exam-
ple, FERPA excludes records maintained by a school-based law enforcement unit for the
purpose of law enforcement and records of employees who are not also students. In
the case of an eligible student (one who is 18 or attending a postsecondary institution),
the term education record does not apply to records made or maintained by a physician,
psychiatrist, psychologist, or paraprofessional in connection with treatment of the stu-
dent and disclosed only to those providing the treatment, unless that treatment is in the
form of remedial education or is a part of the instructional program. The term education
record also excludes grades on papers corrected by classmates before they are collected
and recorded by a teacher (see Owasso Independent School District v Falvo, 2002).

The Act also excludes directory information from its definition of education record.
Directory information is “information contained in an education record of a student
that would not generally be considered harmful or an invasion of privacy if dis-
closed” (34 CFR § 99.3). This category includes information such as name, address,
telephone number, electronic mail address, activities and sports participation, and
degrees and awards received. As long as the school informs parents or eligible stu-
dents about the types of directory information they maintain, and gives them an
opportunity to object to the release of this information, the school may freely release
such information (34 CFR § 99.3).

The definition of education record under FERPA also does not include sole posses-
sion records, which are described as follows: “Records that are kept in the sole pos-
session of the maker, are used only as a personal memory aid, and are not accessible
or revealed to any other person except a temporary substitute for the maker of the
record” (34 CFR § 99.3). In its comments regarding “sole possession records,” “per-
sonal notes,” or “private notes,” made in 2000, the U.S. DOE stated:

The main purpose of this exception to the definition of “educational records” is to allow
school officials to keep personal notes private. For example, a teacher or a counselor who
observes a student and takes a note to remind himself or herself of the student’s behavior
has created a sole possession record, so long as he or she does not share the note with
anyone else. (U.S. DOE, July 6, 2000, p. 41856)

Under FERPA, it is permissible for school psychologists to keep personal notes about
their contacts with students, parents, or other recipients of service (R. Martin, 1979).
Private notes are to jog the memory and include information that is to be kept abso-
lutely confidential. Parents do not have a right under FERPA to access private notes.
If a practitioner believes that it is necessary to keep notes regarding confidential client
disclosures, such information should be recorded in the school psychologist’s private
notes and not shared with anyone, be kept separately from student education records
and in a secure file not accessible to anyone but the psychologist, and be destroyed as
soon as the information is no longer needed. Read and consider Case 3.7.
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Case 3.7

Dillon Rupert, a fourth grader, has always tested the patience of his teachers
with his classroom antics. This year, however, his attention-seeking behavior ap-
pears to be spiraling out of control. Before planning a behavioral intervention
with Dillon’s teacher, Pearl Meadows meets with Mrs. Rupert, a divorced single
mother who has sole custody of her three young boys. In her meeting with Pearl,
Mrs. Rupert discloses that she is feeling overwhelmed by the pressures of her job
and parenting and confides that on occasion she has had four or five alcoholic
drinks after the children are in bed at night. She is worried about Dillon’s behav-
ior at school and home and her own drinking habits. Mrs. Rupert asks Pearl to
help her locate a counselor for herself and other sources of support.

Pearl (Case 3.7) may want to make private notes regarding her promise to help
Mrs. Rupert locate an appropriate counselor and to remind herself to follow up with
Mrs. Rupert in several weeks. Mrs. Rupert’s disclosure should not be shared with any-
one (also see NASP Standard 1.2.1). In contrast, because parents must have access to
the data that forms the basis of educational decisions regarding their child, informa-
tion that the psychologist discloses or makes available to others in the school setting
should be placed in the student’s education record (R. Martin, 1979; also see Par-
ents Against Abuse in Schools v. Williamsport Area School District, 1991). As noted
previously, information included in the student’s school psychological file or other
education record as defined by FERPA cannot be considered privileged because it is
accessible to parties outside of an established school psychologist—client professional
relationship (see Case 3.6, JN. v. Bellingham School District No. 501, 1994). Also, as
discussed under Parental Access to Test Protocol (later in this chapter), test data and
a student’s answers recorded on test protocols are not considered to fall within the
category of private notes.

School psychologists who keep private notes need to be aware that a psycholo-
gist’s personal notes can be subpoenaed. In a court of law, the problem reverts to one
of privilege. Let us suppose that, several months after their meeting, Mrs. Rupert’s
former husband attempts to have Pearl’s private notes subpoenaed as part of a child
custody suit. If Pearl has shared information from her private notes with anyone, she
can no longer claim that the notes are privileged, and it would be difficult to prevent
their disclosure in a legal proceeding.

Right to Inspect and Review Records

FERPA was developed to ensure appropriate access to student education records by
parents or eligible students. Parent is defined as a parent of a student and includes
“a natural parent, a guardian, or an individual acting as a parent in the absence of a
parent or guardian” (34 CFR § 99.3). Parental separation, divorce, and custody do not
affect the right to inspect records, unless a court order or legally binding document
specifically revokes parental right to access records (34 CFR § 99.4). In the absence
of an official legal notification to the contrary, school personnel may assume that a
noncustodial parent has access to the records of their child (see Fay v. South Colonie
Central School District, 1986).

In secondary schools, an eligible student is a student who is 18 years of age or
older. When a student reaches the age of 18, the rights of the parent transfer to the
student (34 CFR § 99.5). Parents maintain the right to inspect and review the files of



82 Ethics and Law for School Psychologists

a high school student aged 18 or older, however, as long as the student is a dependent
as defined by federal tax law (34 CFR 99.5[a][2]; 34 CFR § 99.31[a][8]). At age 18, a
student may have psychological treatment records that are under their own control
and not accessible to parents, but only if their treatment is not part of the school’s
instructional program for the student (34 CFR § 99.3[b][4]).

Under FERPA, schools must provide annual notice to parents and eligible students
of their right to inspect, review, and request amendments of the student’s education
records (34 CFR § 99.7). Schools receiving funds under the Every Student Succeeds
Act of 2015 (ESSA, Pub. L. No. 114-95) are required to notify parents if PII will be
shared with individuals other than school officials in charge of educating students,
such as when student information is outsourced to a third party provider for data
management or analysis (Sec. 8037 of the Elementary and Secondary Education Act
of 1965 as amended by Sec. 8545 of ESSA). In addition, IDEA requires that parents
of children with disabilities be provided, on request, a list of the types and locations
of education records collected, maintained, or used by the education agency (34 CFR
§ 300.616).

When parents or eligible students make a request to inspect records, FERPA
requires the school to comply with the request for access to records “within a rea-
sonable period of time, but in no case more than 45 days after it has received the
request” (34 CFR § 99.10[b]). The school must respond to “reasonable requests
for explanations and interpretations of the records” (34 CFR § 99.10[c]). Also, if
“circumstances effectively prevent the parent or eligible student from exercising the
right to inspect and review the student’s education records,” the school must “pro-
vide the parent or eligible student a copy of the records requested” or make “other
arrangements” for them to review and inspect the records (34 CFR § 99.3[d]). The
school may charge a fee for copies unless the fee effectively prevents parents or eli-
gible students from exercising their right to inspect records (34 CFR § 99.11). The
school may not destroy any records if there is an outstanding request to review them
(34 CFR §99.10[e]).

Digital storage and management of education records potentially can improve
parent access to the student education records of their own child, particularly for a
parent who resides at a location distant from the school. With today’s technology, it
is possible to create a parent “log in” portal so that parents can access their child’s
digitally stored student education records from any location. In addition, digital stor-
age is likely to facilitate the quick transfer of a student’s education records when they
enroll at a new school. Furthermore, because third-party service providers typically
have redundant backup systems for the information they store, cloud storage may
decrease the likelihood of the loss of student education records in the event of a dis-
aster such as hurricane Katrina (Devereaux & Gottlieb, 2012).

Right to Confidentiality of Records

FERPA was designed in part to protect the informational privacy rights of stu-
dents and their parents. The school may not disclose PII from student education
records without the informed consent of the parent or eligible student, except for
disclosures specifically authorized by FERPA. Disclosure means permitting access
to, or the release, transfer, or other communication of personally identifiable infor-
mation by any means, including oral, written, or electronic (34 CFR § 99.3[c]).
Information in an education record is considered to be personally identifiable if
it includes or is linkable to direct personal identifiers, such as student name or
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Social Security number, or indirect identifiers, such as mother’s maiden name, that
alone or in combination would allow identification of the individual student (see
34 CFR 99.3).

When student education records are disclosed to specific persons or agencies at the
request of the parent or an eligible student, the school must obtain the signed and
written consent of the parent or eligible student. Electronic signatures are permit-
ted. The written consent must specify the records to be disclosed, state the purpose
of the disclosure, and identify the party to whom the disclosure may be made (34
CFR §99.30).

Certain disclosures of education records are authorized by FERPA and do not
require the permission of the parent or eligible student. Schools may disclose infor-
mation from education records without consent to school officials, including teachers,
who have been determined to have legitimate educational interests in the information.
Legitimate educational interest means the school official “needs to review an educa-
tion record in order to fulfill their professional responsibility” (U.S. DOE, 2011b,
p. 75654). It is important to recognize that, although FERPA permits disclosure of
information from student school psychological education records to teachers without
the consent of the parent or eligible student, school psychologists are ethically obli-
gated to release student information to others in the school setting only on a need-to-
know basis (NASP Standard 1.2.4).

FERPA allows schools to outsource record-keeping functions to an external
agency without parent consent if certain contractual conditions are met. The regu-
lations also permit schools to disclose information from education records without
parent consent (or the consent of an eligible student) to certain parties under specific
circumstances, such as:

» Appropriate officials in cases of health and safety emergencies (34 CFR § 99.36)
» Specified officials for audit and evaluation purposes (34 CFR § 99.35)

* Organizations conducting studies for or on behalf of educational agencies
or institutions to develop, validate, or administer predictive tests; or improve
instruction (34 CFR § 99.31[a][6] (see Chapter 10)

» Parties conducting research using de-identified student information (34 CFR §
99.31[b])

* Other schools to which a student is transferring or intending to enroll (34 CFR
§ 99.31[a][2])

+ State and local authorities within a juvenile justice system in accordance with
state law (34 CFR § 99.31]a][5], § 99.38)

* Subpoena or court order (34 CFR § 99.31[a][9]) (see Subpoenas and Court Orders
earlier in this chapter)

* Although FERPA regulations generally permit these types of disclosures without
parent consent (or the consent of an eligible student), the reader should con-
sult the cited regulations for detailed guidance. Furthermore, as noted, ESSA
requires parent notice when PII is shared or outsourced to parties other than
school officials in charge of educating students.

FERPA regulations also require schools to maintain a list of the names of educa-
tional and other authorities who may access education records without parent con-
sent and maintain a record of each request for access to, and each disclosure of,



84 Ethics and Law for School Psychologists

personally identifiable information from the education records of each student (see
34 CFR § 99.32; also §§ 99.34-99.39). In addition, IDEA requires each educational
agency to identify one official responsible for ensuring the confidentiality of PII for
students with disabilities (34 CFR § 300.623). With digital storage of student educa-
tion records, a school official or the third-party cloud provider can easily generate
records of the persons who accessed each individual student education record and the
date and time the records were accessed (Devereaux & Gottlieb, 2012).

Right to Request Amendment of Records

A parent or eligible student has three bases for requesting an amendment to records:
that the information (a) is inaccurate, (b) is misleading, or (c) violates the privacy or
other rights of the student. The school then may agree and so amend the record or
disagree and so advise the parent or eligible student and inform the parent or student
of their right to a hearing on the matter (34 CFR §§ 99.20-99.21).

The hearing is to be conducted by an individual who has no direct interest in the
outcome, but it may be an official of the school. The parent or eligible student may
present any evidence they choose and be represented by any individual they choose.
The school then makes a decision about whether to amend the record and must pre-
sent written findings related to its decision. If the school agrees with the parent or
student, the record is then amended. If it disagrees, the parent or student may then
place in the file a statement commenting on the record (34 CFR §§ 99.21-99.22).

Complaints

Persons may file complaints about violations of FERPA with the Family Policy Com-
pliance Office, U.S. DOE. Complaints are investigated by the Family Policy Compli-
ance Office, and the DOE may terminate federal funds to schools that do not comply
with FERPA within a specified time period (34 CFR § 99.63). Prior to 2002, some
federal courts allowed parents to pursue Section 1983 lawsuits against school districts
because of alleged FERPA violations. In 2002, however, the Supreme Court ruled that
FERPA does not confer a personal right to enforcement under Section 1983 (Gonzaga
University v. John Doe, 2002).

Summary

Schools must have a written policy consistent with FERPA regarding parent access to
education records and confidentiality of records and provide annual notice to parents
and eligible students of their right to inspect records.

Parental Access to Test Protocols

Two questions often arise with regard to school psychological records: (1) Do parents
have the right to inspect and review their child’s school psychological test protocols?
And (2) is it ever ethically and legally permissible to make copies of test protocols for
review by parents or by a mental health professional qualified to interpret psycho-
logical tests?

Right to Inspect and Review Protocols

The U.S. DOE Office of Special Education Programs and Office for Civil Rights
(OCR) have responded to numerous inquiries from school personnel, parents, and
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attorneys regarding parent access to school psychological test protocols. Their
responses to letters of inquiry and reports subsequent to complaints are published in
the Individuals with Disabilities Education Law Report (IDELR). Reschly and Bersoff
(1999) reviewed 115 interpretations of the issue of parent access to test protocols that
appeared in the IDELR and concluded that it is “unequivocal” that a student’s psy-
chological test protocol on which the child’s answers were recorded is part of the stu-
dent’s education record under FERPA and IDEA. In the Analysis of Comments and
Changes section of the 1999 IDEA regulations (U.S. DOE, 1999) and in responses to
letters of inquiry (Guard, 2007; Rooker, 2008), the U.S. DOE again reiterated its long-
standing policy that the form on which an individual student’s answers are recorded is
an education record as defined by FERPA. Thus, parents have a legal right to inspect
and review their child’s responses recorded on a school psychological test protocol.
Protocols cannot be considered private notes. (Also see John K. and Mary K. v. Board
of Education for School District #65, Cook County, 1987; Newport-Mesa Unified
School District v. State of California Department of Education, 2005).

Is it permissible for schools to simply destroy school psychological test protocols
so as to avoid allowing parents to review their child’s answers written on those pro-
tocols? Schools are cautioned against destroying protocols from individually admin-
istered psychological or educational tests if such actions could deny parents their
legal right to access to information used in educational decision making about their
child (Reschly & Bersoff, 1999; Rosenfeld, 2010; also see Rooker, 2005, 2008). The
IDEA requires that the information obtained from evaluation sources is documented
(34 CFR § 300.306 [c][ii]). In McKinney Independent School District Texas State
Educational Agency (2010), a special education hearing officer required a school
district to pay for an independent educational evaluation of a child because the dis-
trict did not have the test protocols from its own evaluation of the child. In Woods
v. Northport Public Schools (2012), the school’s failure to provide a child’s test pro-
tocols to a licensed psychologist as requested by the parents was determined to an
IDEA violation.

Although school-based psychologists must balance the obligation to protect test
security against the parent’s (or eligible student’s) legal right to inspect answers on a
test protocol, the parent’s right to inspect education records is of paramount impor-
tance. The NASP’s ethics code states:

School psychologists maintain test security, preventing the release of underlying prin-
ciples and specific content that would undermine or invalidate the use of the instru-
ment. School psychologists provide parents (and eligible students) with the opportunity
to inspect and review their child’s (or their own) test answers. When required by law or
district policy, school psychologists may ethically provide parents (or eligible students)
copies of their child’s (or their own) completed test protocol. At the request of a parent
(or eligible student), it is also ethically permissible to provide copies of test protocols to
a professional who is qualified to interpret them. (Standard I1.5.1)

Practitioners may be able to avoid parent requests to inspect test protocols by estab-
lishing a good collaborative relationship early in the evaluation process, by explaining
the conflict between their professional obligation to maintain test security and the
parents’ right to review their child’s answers on test protocols, and by communicating
assessment findings in a manner that satisfies the parents’ need for information about
their child. Providing handouts for parents that describe what a test measures with
fictitious sample items may be helpful (e.g., Sattler, 2018, pp. 599-600).
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If, nevertheless, parents do request to see their child’s test protocols, parents should
be encouraged to review protocols under the supervision of the school psychologist or
other appropriately trained person (see Newport-Mesa Unified School District v. State
of California Department of Education, 2005; Case 3.8). This review might include a
discussion of sample questions and answers. Parents have a right to review the test
questions “where the test booklet includes both the test questions and the student’s
written answers.... No exception under FERPA would permit the district to redact
[to obscure or remove] the test questions from the test booklet” (Rooker, 2008, p. 1).
However, school psychologists have no obligation under FERPA to disclose “noni-
dentifying information” to parents. Thus, it is appropriate to deny parent requests to
inspect test materials (e.g., manuals and stimulus materials) that are not part of the
child’s individual performance record (Hehir, 1993).

Many states have adopted freedom of information laws to ensure that citizens have
access to information regarding the activities of government and to safeguard against
abuse of power by officials. Parents and others occasionally request access to test
questions and answers under such laws. Tests used in academic settings typically are
exempt from disclosure under freedom of information acts unless a court determines
that public interest in disclosure outweighs public interest in nondisclosure. Practi-
tioners need to consult their state laws on this matter, however.

Parent Request for Copies of Test Protocols

As Canter (2001a) observed, “One of the more controversial issues regarding release
of school psychologists’ records concerns the actual copying of test protocols for par-
ents, other professionals or attorneys” (p. 30). Under FERPA, a school is not legally
required to provide copies of a child’s test protocols to parents except under the fol-
lowing unusual circumstances:

If circumstances effectively prevent the parent or eligible student from exercising the
right to inspect and review the student’s education records, the educational agency or
institution, or SEA [state educational agency] or its component, shall—

1. Provide the parent of eligible student with a copy of the records requested; or

2. Make other arrangements for the parent or eligible student to inspect and review
the requested records. (34 CFR § 99.10)

Thus, a school must provide parents a copy of a student’s education records, includ-
ing a child’s answers on school psychological test protocols, if the parent is unable to
come into the school because of unusual circumstances, such as extended travel or
serious illness, or must make other arrangements for the parent to review the requested
records. The increased availability and use of video conferencing programs may make
it less likely that school psychology practitioners will be required to make copies of
test protocols for parents in order to satisfy this FERPA obligation.

Making a copy of a test protocol, rather than simply allowing parents to review it,
raises additional ethical and legal concerns. Test publishers warn users that any repro-
duction of a test protocol without permission is a violation of copyright. However, in
1999, Reschly and Bersoff suggested that providing a single copy of a used protocol
probably would fall under the fair use provisions of copyright law (also Rosenfeld,
2010). The judge in a 2005 court ruling agreed (see Case 3.8). In Newport-Mesa Uni-
fied School District v. State of California Department of Education, a federal district
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court found that giving a copy of the child’s test protocol to the parent of a special
education student falls within the “fair use doctrine” of federal copyright law. How-
ever, schools may implement safeguards, such as requiring a nondisclosure of test
content agreement with parents.

Case 3.8

Newport-Mesa Unified School District v. State of California Department of
Education (2005)

In Newport-Mesa Unified School District v. State of California Department of
Education (2005), a federal district court addressed the issue of parents’ rights
to copies of their child’s test protocols under IDEA and California state law.
In this case, Mr. Anthony, a parent of a child with special education needs,
requested copies of his child’s test protocols to review before a scheduled indi-
vidualized education program meeting. Section 56504 of California’s Educa-
tion Code allows parents of special education students to have copies of their
child’s test protocols. The district declined to provide Mr. Anthony with copies
of the test protocols, however, citing its potential liability for copyright viola-
tions. Mr. Anthony subsequently filed a complaint with the California Depart-
ment of Education (CDOE), and the CDOE subsequently ordered the school
district to revise its policies regarding student records to comply with Section
56504. The school district brought the matter to a U.S. district court, contend-
ing that federal copyright law prevents it from providing copies of copyrighted
test protocols to parents. The court invited Harcourt Assessment and Riverside
Publishing, copyright holders of assessment instruments such as the Wechsler
Intelligence Scale for Children IV (Wechsler, 2003), to intervene and assert a
copyright interest. After a review of relevant case decisions and federal copy-
right law and weighing the competing interests involved, the court found that
giving a copy of a copyrighted test protocol to the parents of special education
students falls within the “fair use doctrine” of federal copyright law (17 U.S.C.
§ 107). Schools need to provide a copy of only those portions of the protocol
that show the child’s answers. Furthermore, “To minimize the risk of improper
use, the District may choose to use appropriate safeguards, such as requiring a
review by parents of the original test protocols before obtaining a copy, a writ-
ten request for a copy, a nondisclosure of confidentiality agreement, or other
reasonable measures” (p. 1179). It is important to note, however, that the court
did not issue an opinion on whether the test publishing companies have a trade
secret interest in the test protocols.

In summary, one court has ruled that providing a copy of a child’s answers on
their test protocol to parents is not a violation of federal copyright law. At this time,
however, there is no definitive answer regarding whether making copies of a used
test protocol for parents might be viewed as a violation of the test publishers’ trade
secret (intellectual property) rights. Because there are many unanswered questions,
it is important for school districts to have policies on parent access to test protocols
that are consistent with evolving federal and state law and that are communicated to
parents and school staff.
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It also is important for school-based practitioners to recognize that it is ethically
permissible (and good practice) to provide a copy of a student’s test protocol to
another professional who is qualified to interpret it (e.g., a psychologist in private
practice), as long as consent to release the record has been obtained from the par-
ents. Providing a protocol to another psychologist may allow parents to obtain a
second opinion on their child’s educational needs without additional testing. This
parallels our right to have a second medical opinion without having to retake medi-
cal tests that were already done. Furthermore, because our primary concern is the
welfare of the student, we must recognize that it is not appropriate to subject a child
to retesting if parent concerns about the school’s psychological evaluation might be
resolved with an external review of existing data. Furthermore, a second assessment
can result in less valid findings because the instruments used in the first evaluation
should have been the best and most appropriate for the student, and retesting with
the same instrument can result in a practice effect. Finally, the cost of retesting
a student is likely to be significantly higher than simply having another psycholo-
gist review existing data. A second full and independent evaluation can be done if
a review of existing records (including protocols) does not result in clear answers
about the child’s needs.

Privacy of Sensitive Health Information in Schools: New and
Complex Challenges

The Health Insurance Portability and Accountability Act ([HIPAA], Pub. L.
No. 104-191) is a 1996 federal law created to protect the privacy and security of
patient physical and mental health information and to ensure the efficient elec-
tronic exchange of patient information and health care claims. Psychologists who
work in health care settings and private practice typically are required to comply
with HIPAA. The HIPAA Privacy Rule requires procedures to effectively control
access to and disclosure of “protected health information” (PHI), which is health
information that can be linked to a specific individual. The Security Rule addresses
standards for creation and maintenance of electronic private health records within
a health care agency. The HIPAA Administrative Simplification Rules for Trans-
actions and Code Sets and Identifiers assures secure and uniform electronic trans-
mission of patient information, such as when Medicaid or other health insurance
claims are made.

The U.S. HHS together with the U.S. DOE issued joint guidance on the intersec-
tion of FERPA and HIPAA:

When a school provides health care to students in the normal course of business, such
as through its health clinic, it is also a “health care provider” as defined by HIPAA.
If the school also conducts any covered transactions electronically in connection with
that health care, it is then a covered entity under HIPAA. As a covered entity, the
school must comply with the HIPAA Administrative Simplification Rules for Transac-
tions and Code Sets and Identifiers with respect to its transactions. However, many
schools, even those that are HIPAA covered entities, are not required to comply with
the HIPAA Privacy Rules because the only health records maintained by the school
are “education records” or “treatment records” of eligible students under FERPA,
both of which are excluded from coverage under the HIPAA Privacy Rule.... In addi-
tion, the exception for records covered by FERPA applies to ... the HIPAA Security
Rule. (2008, p. 3)
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The 2008 document prepared by the U.S. HSS and the U.S. DOE provides detailed
discussion of the relationship between FERPA and HIPAA including implications
of HIPAA for Medicaid billing, school-based health clinics, and contracted health
services. Medicaid (along with the Patient Protection and Affordable Health Care Act
of 2010, Pub. L. No. 111-148) allows states to reimburse schools for specific health
and mental health services, and some states include school psychologists as quali-
fied health care providers. Schools that electronically bill Medicaid for health care
services provided by a school-employed school psychologist must, in compliance with
FERPA, obtain parental consent in order to disclose information for Medicaid billing
purposes, and comply with the HIPAA standards for electronically submitting health
care claims (U.S. HHS & U.S. DOE, 2008, p. 4). The HIPAA-compliant billing func-
tions are the responsibility of the school district, not the individual school-employed
practitioner. Although a school district bills for health insurance reimbursement for
services provided by an employee, a student’s PII is protected by FERPA, not by
HIPAA Security Rules and Privacy Rules, including student education records that
are maintained electronically.

Most school psychologists are employed by a public school district (Walcott et al.,
2018), and generally they are required to comply with FERPA but not with HIPAA 3
As noted previously, FERPA does not make a distinction between student health
records and other types of student education records at the K—12 level. Because edu-
cation records created or maintained by K—12 schools may include sensitive health
information about a student, some states have experienced pressure for state legisla-
tion and district policies to better protect the privacy of physical and mental health
information maintained by elementary and secondary schools. Furthermore, most
parents have received information regarding their privacy rights under HIPAA during
visits to health care providers, and now many have a greater expectation of ownership
and control of physical and mental health information about their children in the school
setting. For these reasons, district policies may be more protective of the privacy of
education records maintained by school physical and mental health professionals than
of other school education records (see Schwab & Gelfman, 2005; Schwab et al., 2005).

Also, in many states, penalties exist for unauthorized disclosure of certain types of
student health status information by school personnel. Such laws often are located in
the state’s public health code. For example, in Michigan, with the exception of unu-
sual circumstances, the unauthorized disclosure of information about a person with a
serious communicable disease by school personnel is a felony punishable by a prison
term of up to three years and a $5,000 fine or both (Public Act 488, § 5131[10]). How-
ever, these same state laws typically allow school personnel to contact public health
departments for assistance about a named individual without penalty (see Chapter 7).

Sensitive physical or mental health information might be received by a school psy-
chologist in a report written by a physician or mental health provider that was released
by the parents to the school; the information might be communicated orally by the
parent or student (e.g., Case 1.1, in which the mother disclosed drug abuse during
pregnancy); or a practitioner might uncover sensitive information as a result of the
assessment process (e.g., Dr. Kim’s mental health diagnosis of a somatic symptom dis-
order, Case 60.2). Although FERPA has specific requirements for the written consent
of the parent (or eligible student) prior to disclosure of PII to external (nonschool)
professionals and agencies, FERPA regulations provide little guidance regarding

8If a private school is not subject to FERPA, the student education records are not exempt from HIPAA.
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what, if any, sensitive student physical or mental health information to share with
others who have “legitimate educational interests” in the student within the school
setting (Schwab & Gelfman, 2005).

Consistent with the need-to-know principle that appears in our codes of ethics
(NASP Standard 1.2.4), Schwab and Gelfman (2005) advised school-based physical
and mental health professionals to disclose sensitive student health information to
others within the school setting only “when necessary in order to benefit the student”
and only as allowed by state law (p. 267). Information disclosure should focus on com-
municating the student’s functional health, academic, and behavioral difficulties and
how to respond. Furthermore, in keeping with recommended standards for the man-
agement of sensitive student health information in K—12 schools (see Exhibit 3.2), it
is appropriate to have a certified or licensed school-based physical or mental health
professional review, in collaboration with the parent or eligible student, any sensitive
medical or mental health information received, to determine what information within
those records should be disclosed, and to whom, in order to assist the student.

In summary, consistent with ethical obligations to respect family privacy and the
need-to-know principle, school nurses, school psychologists, and other school health
professionals should be allowed to serve as gatekeepers who, in partnership with par-
ents or eligible students, control disclosure of sensitive information about students to
others within the school setting. Exhibit 3.2 identifies guidelines for managing sensi-
tive physical and mental health information. Digital storage of student physical and
mental health records would allow schools to limit access to those records by allowing
only parents and appropriate school professionals to access them electronically.

Storage and Disposal of Psychological Records

Psychologists ethically are obligated to maintain records to document their profes-
sional work with sufficient detail to be useful in decision making by another pro-
fessional (NASP Standard 11.4.2; APA Principle 6.01). Furthermore, because school
psychological records may be used in special education due process hearings or other
legal proceedings, practitioners have a responsibility to maintain records “with suf-
ficient detail to withstand scrutiny if challenged in a due process or other legal pro-
cedure” (NASP Standard 11.4.2). However, practitioners respect privacy and do not
seek or store sensitive information that is not needed in the provision of services
(NASP Standard 1.2.1, 11.4.3; also APA Principle E, Standard 4.04), and they include
“only documented information from reliable sources” in their records (NASP Stand-
ard I1.4.3). School psychologists also are obligated to “ensure that parents and adult
students are notified of their rights regarding creation, modification, storage, and
disposal of psychological and education records that result from the provision of ser-
vices,” and that they are “notified of the electronic storage and transmission of per-
sonally identifiable school psychological records and the associated risks to privacy”
(NASP Standard 11.4.2).

School psychologists have an ethical obligation to “ensure that parents have appro-
priate access to the psychological and educational records of their children, and that
eligible students have access to their own records.” As noted previously, “parents have
a right to access any and all information that is used to make educational decisions
about their children; eligible students have a right to access any and all information
used to make educational decisions about them (NASP Standard 11.4.4).

Under federal special education law (IDEA), schools must establish policies regard-
ing the storage, retrieval, and disposal of education records, and parents of students
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Exhibit 3.2 Protecting Confidential Student Health Information

School psychologists have both ethical and legal obligations to safeguard the confi-
dentiality of sensitive student physical and mental health information. Eight guide-
lines follow.

1. “School psychologists recognize that it may be necessary to discuss confidentiality at
multiple points in a professional relationship to ensure client understanding and agree-
ment regarding how sensitive disclosures will be handled” (NASP Standard 1.2.2).

2. School-based practitioners advocate for school record-keeping policies that distin-
guish student physical and mental health information from other types of school
education records and that give school psychologists the authority to control ac-
cess to school psychological records (National Task Force on Confidential Student
Health Information [National Task Force], 2000; Schwab et al., 2005).

3. Consistent with ethical obligations, school psychologists release student informa-
tion internally only for professional purposes and only with persons who have a
legitimate need to know (NASP Standard 1.2.4). When preparing school psycho-
logical evaluation reports for a multidisciplinary evaluation team, student assis-
tance team, teachers, or other school staff, school psychologists focus on providing
information that will be useful in determining the student’s school-related needs,
such as the information required for determining eligibility for special education,
planning individualized instruction, and identifying recommended school services
and accommodations (also see Schwab et al., 2005).

4. School psychologists advocate for district policies that generally require “written,
informed consent from the parent and, when appropriate, the student, to release
medical and psychiatric diagnoses to other school personnel” (National Task Force,
2000, Guideline V; also Schwab et al., 2005). School policies are consistent with
state law regarding the disclosure of student health status information by school
personnel (e.g., student is infected with a communicable disease).

5. School psychologists advocate for district policies and clear procedures for protect-
ing confidentiality during the creation, storage, transfer, and destruction of elec-
tronic and paper student health and mental health records (see K. H. Johnson,
2017; National Task Force, 2000; Schwab et al., 2005).

6. School psychologists advocate for the establishment of standard district-wide pro-
cedures “for requesting needed health information from outside sources and for re-
leasing confidential health information, with parental consent, to outside agencies
and individuals” (National Task Force, 2000, Guideline VII). They recommend the
district use HIPAA-compliant authorization forms when requesting health infor-
mation from outside persons and agencies. Such forms should identify the names
of the certified or licensed school staff (e.g., school nurse, school psychologist) who
are being given permission to receive and use the health information. The forms
also should identify the specific type of information requested, why the information
has been requested, and how it will be used. As Schwab et al. (2005) noted, request-
ing a child’s complete medical or mental health records is rarely appropriate.

7. School psychologists advocate for school districts to provide “regular, periodic train-
ing for all new staff, contracted service providers, substitute teachers, and school
volunteers concerning the district’s policies and procedures for protecting confiden-
tiality” (National Task Force, 2000, Guideline VIII; also Schwab et al., 2005).

8. School psychology practitioners begin meetings to discuss the needs of an individ-
ual student with a brief review of the boundaries of the confidentiality of informa-
tion to be shared during the meeting and ensure that such meetings are private and

cannot be overheard by others.
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with disabilities must be provided a summary of the school’s record-keeping policies
(34 CFR § 300.612[a][3]). The federal government provides little guidance, however,
regarding how school education records should be stored to ensure compliance with
FERPA and IDEA. Policies for the retention and destruction of student education
records are largely a state matter. Some states have detailed policies for school record
keeping; others only specify minimal requirements regarding the retention of records
of attendance, grades, and graduation (Gelfman & Schwab, 2005a).

Is it legally and ethically permissible to scan student answers/responses that are
recorded on test protocols and store them digitally? To the best of our knowledge,
there is no authoritative guidance on this issue. Because of the legal uncertainties, seek-
ing permission from the test publisher to scan and store student test protocols may be
the best course of action. Ethically, school psychologists are obligated to protect test
security and the privacy of the examinee’s answers. Consequently, scanned protocols
should be password-protected, under the control of the school psychologist, and not
accessible to persons not qualified to administer and interpret psychological tests.

School-based practitioners occasionally receive reports from professionals or agen-
cies outside the school setting that include sensitive information about a student or a
student’s family (e.g., information regarding marital problems or parent incarceration,
sensitive private health information) that is not needed in the school setting. This may
pose a dilemma for the practitioner who believes the report should not become part of
the student’s education record, yet it also includes information about the student that
is helpful in addressing educational needs. A strategy for handling this dilemma is to
return the report to the sender with a request that the sender delete any information that
is not needed in the school setting (NASP Standard 1.2.1; also see Schwab et al., 2005).

How long should school psychological records be maintained? We are not aware
of any federal guidance with regard to how long school psychological records should
be maintained, except that the school may not destroy any records if an outstanding
request to review them exists. Also, under IDEA, schools must notify parents when
student education records are no longer needed for providing special educational
services, and, upon parent request, obsolete records must be destroyed (34 CFR §
300.624). A concern about cloud storage of student education records by a third-
party service provider is ensuring that records are in fact destroyed at the request of
the school (Devereaux & Gottlieb, 2012).

In the absence of laws controlling how long psychological records must be retained,
the APA (2007°) suggests psychologists retain full records on adult clients until seven
years after the last date of service and retain the records of minor clients for three
years after the minor has reached the age of majority (the age at which an individual
legally ceases to be a minor) in the state where the psychologist practices. The APA
points out that decisions must be made on a case-by-case basis; however, after con-
sideration of the risks associated with storage of outdated information and the pos-
sible benefits of having a record of the early manifestation of a disorder. Bernstein
and Hartsell (1998) advised retaining records beyond the state statute of limitations
for filing a lawsuit against the psychologist. The statute of limitations for filing a due
process complaint under IDEA is two years unless different explicit time limitations
are identified in state law (34 CFR § 300.507[a][2]).

The NASP’s code of ethics encourages school psychologists to work in collabora-
tion with school administrators and other staff “to establish district policies that are

9These guidelines were under revision as of 1/2021.
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consistent with law and sound professional practice” (NASP Standard 11.4.9; also
Doll et al., 2011; Exhibit 3.2). As Canter suggested (2001b), it may be desirable to
specify different timelines for storage of different types of psychological records in
the district’s policies. She recommended that reports and summaries of psychologi-
cal services be maintained “at least five years beyond the student’s graduation or last
day of enrollment, or until the date required by state law” (p. 19). If permitted under
state law, test protocols and other raw data might be maintained for a shorter period.
However, in our opinion, it is advisable to retain a student’s test protocols until there
is a pattern of relatively stable findings across multiple reevaluations, at which time
protocols and other raw data from early evaluations might be destroyed. (See NASP
Guiding Principle 11.4 and subsumed Standards for ethically appropriate practices
and policies regarding storage and disposal of school psychological records.)

DIGITAL RECORD KEEPING, DIGITAL COMMUNICATION,
AND TELEPSYCHOLOGY SERVICES

The first portion of this section focuses on the ethical-legal issues associated with the
use of digital technologies to manage student education records as defined by FERPA.
The second portion of this section briefly addresses digital communication of student
information by individual practitioners, and privacy protections for telepsychology
services. Read and consider Case 3.9.

Case 3.9

The school district where Maria Delgado works has formed a committee to ex-
plore cloud management of student education records by a third-party service
provider, and Maria has been invited to serve on the committee. The district
plans to begin with cloud storage of student attendance records and grades
and will provide a portal for parent access to those records. In the second phase
of cloud management of education records, student special education records
will be maintained in the cloud, including the school psychologist’s assessment
results that are part of a multidisciplinary team evaluation of a child with a
suspected disability. Maria sets out to learn about the ethical-legal issues associ-
ated with cloud storage of student education records and recommended best
practices.

District Cloud Storage of Student Education Records

The NASP’s ethics code states: “School psychologists, in collaboration with admin-
istrators and other school staff, work to establish district policies that are consistent
with law and sound professional practice regarding the storage and disposal of school
psychological records” (I1.4.9). Maria (Case 3.9) has an obligation to advocate for
district policies that “(a) safeguard the security of school psychological records while
facilitating appropriate access to those records by parents and eligible students, (b)
identify timelines for the periodic review and disposal of outdated school psychologi-
cal records that are consistent with law and sound professional practice, (c) seek paren-
tal or other appropriate permission prior to the destruction or deletion of obsolete
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school psychological records of current students, and (d) ensure that obsolete school
psychology records are destroyed or deleted in a way that the information cannot
be recovered” (NASP Standard 11.4.9). After reading several authoritative sources,
Maria learns that the district’s proposed outsourcing of student education records is
legally permissible under FERPA if certain conditions are met. Furthermore, when
third-party contractors act as “school officials with legitimate educational interests,”
FERPA permits disclosure of records to them without parent consent (34 CFR §
99.31). However, ESSA requires schools to notify parents if student information is
outsourced to individuals other than school officials in charge of educating students.

After some additional research, Maria discovers that, in recent years, potential
problems associated with the release of PII by schools to third parties captured the
attention of lawmakers and the media. However, most of the concern was triggered by
the use of third-party service providers to conduct data analytic functions for school
districts or state departments of education. Data analytic services are designed to
aggregate and analyze student data; report on performance trends; pinpoint areas for
district-wide performance improvement; and identify schools, teachers, and students
“in need of assistance” (Reidenberg et al., 2013, p. 17). Public concern focused on the
security of PII released for data analytic functions, the right of parents to access the
outsourced PII of their child, whether third parties would use PII in unauthorized
ways (e.g., to target students and their families for marketing purposes or for identity
theft), whether schools were collecting and releasing PII that was not needed for data
analytic functions, whether data were destroyed when no longer needed, and school
district “transparency” with parents regarding the release of PII to third parties.

Although her district is considering the use of a third-party service provider for a
different purpose, namely to manage student education records, Maria recognizes that
many of the expert recommendations for best practices in cloud-based data analytic
services are pertinent to her efforts to ensure legally and ethically acceptable district
student record-keeping policies. For example, district-wide policies regarding cloud
storage are needed, and those policies and practices should be transparent to parents
(Reidenberg et al., 2013; U.S. DOE, 2011a). It is important for the district to select a
reputable and established third-party provider of cloud services, one that has a history
of success in handling sensitive private information (Devereaux & Gottlieb, 2012).
The district must also ensure that contracts between school districts and third-party
vendors are consistent with FERPA and IDEA requirements, have adequate privacy
protection provisions, ensure parent access to the student education records of their
own child, and address the issue of destruction of outdated records (Reidenberg et al.,
2013). Although, generally, public schools are required to comply with FERPA and
not HIPAA, Maria will recommend that the district select a third-party vendor that
is in compliance with HIPAA “best practice” standards for data security and privacy-
protection training of its employees.

Maria will also recommend that, consistent with ESSA, the district policy includes
parent notification regarding cloud storage of student education records on the dis-
trict’s Web site and in their parent handbook. In addition, she will ensure that her
colleagues are knowledgeable of the benefits and risks of cloud storage of PII and
are able to discuss them with parents at the outset of establishing a school psycholo-
gist—client relationship. Furthermore, she will remind her colleagues not to include
information in school psychology multidisciplinary team reports that is not needed
for eligibility determination or other provision of school services and to seek parent
permission prior to including sensitive student or family information. Finally, she will
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encourage her district to assume a proactive stance by developing a planned response
to any breach of confidential student information.

Digital Storage, Communication, and Teleservices by Individual Practitioners

School psychologists often serve multiple schools within a district or regional coop-
erative, making it necessary and efficient for them to use a personal cloud or portable
device for managing case records and report writing. As an increasing number of dis-
tricts likely have policies for digital management of student information; practitioners
should consult their district policies regarding acceptable practices, and keep abreast
of literature on best practices in the use of new digital technologies. The NASP’s code
of ethics states: “To the extent that school psychological records are under their con-
trol, school psychologists protect electronic files from unauthorized release or modi-
fication (e.g., by using passwords and encryption), and they take reasonable steps
to ensure that school psychological records are not lost due to equipment failure”
(NASP Standard 11.4.7; also see APA Standard 6.01; Schwab et al., 2005). Practition-
ers also take steps to ensure that no one can recover confidential information from
lost, old or failed computers, cell phones, or other hardware (NASP Standard 11.4.9).
In addition, practitioners are ethically obligated to notify clients of the electronic
storage and transmission of personally identifiable school psychological records and
any known risks to privacy (NASP Standard 11.4.1; APA Standard 4.02c, Rigg, 2018).

Practitioners are advised to password-protect documents that include PII or other
confidential information when using laptops, a personal cloud storage system, smart
phones, and devices such as U.S.B flash drives, memory cards, CDs, and DVDs
(Armistead, 2014). File encryption provides additional security. FERPA is silent on
methods to safeguard digitally stored PII; HIPAA security rules require encryption or
a reasonable equivalent alternative for protected patient health information (45 CFR
§ 164.312[a][2][iv] and [e][2][ii]). School psychologists should strive to ensure their digi-
tal communication and storage of student information (PII) meets HIPAA privacy
standards. For this reason, psychologists generally consider the use of both passwords
and file encryption to be “best practice” for the protection of sensitive confidential
information (Devereaux & Gottlieb, 2012; Florell, 2016).

As Armistead (2014) observed, “It is difficult to imagine practicing school psychol-
ogy today without e-mail, file-attachments, and text services” (p. 464). These modes
of communication with colleagues, parents, and others are quick and inexpensive.
However, it is important for practitioners to consult and respect their district poli-
cies regarding use of electronic communication. If a practitioner wishes to communi-
cate with parents or other clients using e-mail or text messaging, it is appropriate to
explain to them the risks to privacy and seek their permission to do so at the outset of
offering services. Generally, e-mails and text messages are not encrypted unless special
encryption services are purchased to enhance their security. If a school psychologist
does not have access to a secure telecommunication service, private information about
a student or family should not be included in the text of an e-mail itself or in a text
message. However, an encrypted and password protected file could be sent as an email
attachment. The same strategy can be used to protect the privacy of sensitive e-mail
communications during teleconsultation and telesupervision.

Do e-mails and text messages that contain PII about a student fall within the
meaning of student education records as defined by FERPA? The court’s opinion in
S.A. v. Tulare County Office of Education (2009) suggested that only e-mails and text
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messages that are filed and maintained in a child’s student education record, either as
a paper copy or in a digital format, meet the FERPA definition of student education
record. The S.A. v. Tulare County Office of Education decision was based on Owasso
Independent School District v. Falvo (2002), a U.S. Supreme Court ruling that held that
peer-grading of classwork does not violate FERPA because the grades on students’
classwork are not student education records until the teacher has entered them into the
gradebook. School district administrators are likely pleased with the reluctance of the
courts to rule that e-mails that contain PII are student education records. If all e-mail
and other digital communications that contain PII were considered to be education
records under FERPA, then parents would have the right to request and review all dig-
ital communications by school staff that include PII about their child. Such requests
would likely place a time-consuming, challenging, and costly burden on schools.

As part of district-wide notice regarding its record-keeping policies, parents should
be informed that e-mails and text messages are not generally considered student educa-
tion records under FERPA unless they are subsequently filed in their child’s education
records. If parents send an e-mail or text with information that typically would be
included in a student’s school records, it seems advisable to file and maintain them as
if it were a letter or fax from the parents, particularly if the communication involves
the exercise of parental rights under IDEA or another law.

Telepsychology services to students, teleconsultation to teachers and parents, and
telesupervision all raise special concerns regarding protecting the privacy of students
and other service recipients. Tools used for teleservices, including videoconferencing
platforms, should be HIPAA compliant (Florell, 2016). Rousmaniere et al. (2016) rec-
ommended the website www.telementalhealthcomparisons.com for information on
HIPAA compliant videoconferencing technology. It is also important to ensure that
devices used for telepsychology services are secure. Ways to make such devices more
secure include password protecting devices and accounts with strong unique pass-
words, using up-to-date software and operating systems, installing two-way firewalls,
and having anti-virus software in place (Pfohl & Jarmuz-Smith, 2014; also see D. S.
Newman et al., 2019). Ethical-legal issues associated with digital storage of private
information and the security of digital communications are also addressed in Chap-
ters 6 (assessment), 8 (consultation), and 11 (supervision).

CONCLUDING COMMENTS

In light of the ethical-legal issues of privacy, confidentiality, and school record keep-
ing, Eades’s (1986) recommendation continues to be helpful: School psychologists
need to ensure that the statements they make orally or in writing are necessary, per-
mitted, and required as a part of their employment and their professional responsibil-
ity to their clients.

STUDY AND DISCUSSION

Questions for Chapter 3

1. What is privacy?
2. Do schoolchildren have a legal right to privacy in the public schools?
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3. The chapter states, “Codes of ethics and law thus show agreement that ...
informed consent should be obtained to establish a school psychologist—client
relationship.” What does informed consent mean?

4. Under what circumstances is it ethically permissible to provide psychological
services to a child without their explicit assent for services?

5. What does confidentiality mean? Identify three situations in which the school
psychologist is obligated to share student disclosures with others.

6. What is the need-to-know principle?

7. What is privileged communication? Who has the right to waive privilege in a legal
proceeding?

8. Briefly discuss school responsibilities under FERPA with regard to: (a) ensur-
ing parent access to student’s records, (b) safeguarding the privacy of stu-
dent’s records, and (c) affording parents opportunities to ensure the accuracy
of records.

Discussion

In this chapter, we recommended that school psychology practitioners encourage a
child’s participation in treatment decisions to the maximum extent appropriate to the
child and the situation. This statement reflects our belief that children are individuals
who should be given choices when feasible. This valuing of autonomy, choice, and
independence has its foundation in Anglo-European culture and American psychol-
ogy. In contrast, in many other cultures, children are seen as an extension of the par-
ent; they are expected to obey authority, and they are not offered choices to make on
their own (Lynch & Hanson, 2011). Discuss how contrasting beliefs about allowing a
child to participate in decisions might affect psychologist—parent communication and
collaboration when working with families from culturally diverse backgrounds (see
Lynch & Hanson, 2011).

Vignettes

1. Reread Case 3.9. Maria seeks to inform her school psychology colleagues about
the ethical-legal issues associated with third-party cloud storage of student
special education records. What potential benefits of cloud storage in meeting
FERPA obligations were identified in this chapter? What are the potential risks?
Can you think of additional risks and benefits?

2. David Kim, a school psychology doctoral intern, is interested in using personal
cloud storage for the school psychology reports he is preparing in his role as
intern. As noted in the chapter, David’s first step is to consult his on-site super-
visor to ask about their school district policies regarding personal cloud stor-
age of personally identifiable student information. His second step is to consult
with his university supervisor. If he is given permission to store reports in a
personal cloud, what steps should David take to safeguard the confidentiality
of the reports he is preparing?

3. As a result of Carrie Johnson’s assessment and other information gathered
by the school’s multidisciplinary team, the school has recommended, in the
team meeting with his parents, that John Malamo be classified as intellectually
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disabled. John’s father, furious with Carrie and the school, has made an appoint-
ment with Carrie to review the results of the school psychological evaluation
in more detail. When he appears for his appointment, Mr. Malamo demands
copies of all information in John’s psychological file, including the Wechsler
Intelligence Scale for Children V (Wechsler, 2014) test protocol, so that he can
seek an independent opinion about John’s needs from a psychologist in private
practice. How should Carrie handle this situation?



Chapter 4

ETHICAL-LEGAL ISSUES IN THE
EDUCATION OF STUDENTS WITH
DISABILITIES UNDER IDEA

Education law is one thing; educational action is quite another. Between the two events,
the passing of a law and the behavior of the school, must occur a chain of intermediate
events: the interpretation of the law in terms of practice; the study of the feasibility of the
interpretation; the successive adjustments, reorganizations, retrainings, and redesign of
administrative procedures; the self-monitoring and reporting—the reality testing. (Page,
1980, p. 423)

This chapter provides a summary of law pertinent to providing services to children
with disabilities. It focuses on the Individuals with Disabilities Education Act, as
amended in 2004 (IDEA). Special education services for children with disabilities ages
3 through 21 are discussed first in some detail (IDEA—Part B). This is followed by a
summary of the federal legislation that provides funds for early intervention services
for infants and toddlers with disabilities (IDEA—Part C).

EDUCATION OF CHILDREN WITH DISABILITIES: A
HISTORICAL PERSPECTIVE

It is important for school psychology practitioners to have some knowledge of the
history of IDEA to appreciate fully the meaning of current law. In the text that fol-
lows, we have summarized case law and early legislation that foreshadowed the most
important special education law, the Education for All Handicapped Children Act of
1975 (Pub. L. No. 94-142), later replaced by the Individuals with Disabilities Educa-
tion Act (IDEA).

Right-to-Education Case Law

As discussed in Chapter 2, no fundamental right to an education is mentioned in the
U.S. Constitution. Public education is an entitlement granted to citizens of a state
under state law. However, on the basis of state laws, all children within a state have
a legitimate claim to an education at public expense. In legal terms, education is a
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property right protected by the 14th Amendment of the Constitution, which provides
that no state shall “deny to any person within its jurisdiction the equal protection of
the laws.”

For many years, children with disabilities, particularly those with severe or multiple
impairments, were routinely excluded from a public education. School districts typi-
cally had policies that required a child to meet certain admissions standards (e.g., toilet
trained, ambulatory, mental age of at least 5 years) before they were allowed to enter
school. One of the responsibilities of many school psychologists prior to 1975 was
to evaluate children to certify that they were not eligible to attend public school and,
therefore, were excused from school attendance. Children who were behavior prob-
lems in the classroom or simply too difficult to teach were often expelled from school.

Few options existed for the parents of children who did not qualify to attend public
school. Institutionalization was the recommended treatment for children with disabil-
ities prior to the 1960s. Affluent families often placed their children in private schools.
Others kept their children at home.

In the 1960s, following successful court challenges to racial discrimination in the
public schools (e.g., Brown v. Board of Education, 1954), parents of children with dis-
abilities began to file lawsuits against public school districts, alleging that the equal
protection clause of the 14th Amendment prohibits states from denying school
access to children because of their disabilities. Two landmark court cases, Pennsylva-
nia Association for Retarded Children (P.A.R.C.) v. Commonwealth of Pennsylvania
(1971, 1972) and Mills v. Board of Education of District of Columbia (1972), marked
a turning point in the education of children with disabilities and gave impetus to the
development of federal legislation ensuring a free and appropriate education for all
children with disabilities.

Pennsylvania Association for Retarded Children (P A.R.C.) v. Commonwealth
of Pennsylvania

In PA.R.C. (1972), parents of children with mental retardation' brought suit against
the state of Pennsylvania in federal court because their children were denied access to
public education. In a consent decree (where parties involved in a lawsuit consent to
a court-approved agreement), parents won access to public school programs for chil-
dren with mental retardation, and the court ordered comprehensive changes in policy
and practices regarding the education of children with mental retardation within the
state. The consent decree in P 4. R. C. marked the beginning of a redefinition of edu-
cation in this country, broadened beyond the “three Rs” to include training of chil-
dren with disabilities toward self-sufficiency (R. Martin, 1979). The consent decree in
PA.RC.(1971) stated:

Expert testimony in this action indicates that all mentally retarded persons are capable of
benefiting from a program of education and training; that the greatest number of retarded
persons, given such education and training, are capable of achieving self-sufficiency, and
the remaining few, with such education and training, are capable of achieving some
degree of self-care; that the earlier such education and training begins, the more thor-
oughly and the more efficiently a mentally retarded person can benefit at any point in his
life and development from a program of education and training. (p. 1259)

In 2010, with the passage of Rosa’s Law (Pub. L. No. 111-256), the term mental retardation was replaced
with an intellectual disability in federal health and education law. We use the term mental retardation when
historically accurate and intellectual disability when discussing contemporary law.
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The PA.R.C. case is particularly important because it foreshadowed and shaped
subsequent federal laws regarding schools’ responsibilities in educating children with
disabilities. The state of Pennsylvania was required to locate and identify all school-
age persons excluded from the public schools, to place all children in a “free pro-
gram of education and training appropriate to the child’s capacity” (1971, p. 1258),
to provide home-bound instruction if appropriate, and to allow tuition grants for
children who needed alternative school placements. The P.A4. R. C. consent decree also
required parent notice before children were assigned to special education classes and
an opportunity for an impartial hearing if parents were unsatisfied with the placement
recommendation for their child.

Mills

Mills (1972) was a lawsuit filed on behalf of seven children with behavioral, emo-
tional, and learning impairments in the District of Columbia.? The court order in
Mills reiterated many of the requirements of PA.R.C., and a number of additional
school responsibilities in educating children with disabilities were identified. The deci-
sion required the schools to “provide each handicapped child of school age a free and
suitable publicly supported education regardless of the degree of the child’s mental,
physical or emotional disability or impairment” (p. 878). The decision also required
the schools to prepare a proposal outlining a suitable educational program for each
child with a disability and set limits on the use of disciplinary suspensions and expul-
sions of children with disabilities.

Following the successful resolution of P.A.R.C. and Mills, right-to-education cases
were soon filed in 27 jurisdictions (R. Martin, 1979). These cases signaled to Congress
that a need existed for federal laws to ensure educational opportunities for all children
with disabilities.

Early Legislation

Congress’s attempts to address the needs of students with disabilities took two routes:
the passage of antidiscrimination legislation and the amendment of federal educa-
tion laws (R. Martin, 1979). One of the first bills that attempted to ensure equal
educational opportunity for children with “handicaps”? in the public schools was an
amendment to Title VI of the Civil Rights Act of 1964. The bill later became Section
504 of the Rehabilitation Act of 1973, civil rights legislation that prohibits discrimi-
nation against students with handicaps in school systems receiving federal financial
assistance. School responsibilities under Section 504 to students with physical or men-
tal impairments are discussed in Chapter 5.

In addition to antidiscrimination legislation, Congress attempted to meet the
needs of students with disabilities by amending federal education laws. In 1966,
Congress amended the Elementary and Secondary Education Act of 1965 (Pub. L.
No. 89-750) to provide grants to states to assist them in developing and improv-
ing programs to educate children with disabilities. In 1970, Congress repealed the
1966 law but established a similar grant program to encourage states to develop

2The suit was initially resolved by a consent decree in 1972. However, the District of Columbia Board of
Education failed to comply with the consent decree, and the suit ultimately resulted in a contempt of court
judgment against the school board.

3Handicap, rather than disability, is used when historically accurate.
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special education resources and personnel (Pub. L. No. 91-230; H. R. Turnbull
& Turnbull, 2000). Four years later, Congress passed the Education Amendments
of 1974 (Pub. L. No. 93-380), which increased aid to states for special education
and served to put the schools on notice that federal financial assistance for special
education would be contingent on the development of state plans with “a goal of
... full educational opportunities to all handicapped children.” Congress intended
that this interim legislation would encourage states to begin a period of compre-
hensive planning and program development to meet the needs of students with dis-
abilities. The Education Amendments of 1974 are primarily of historical interest
now, except for Section 513, the Family Educational Rights and Privacy Act (R.
Martin, 1979).

INDIVIDUALS WITH DISABILITIES EDUCATION ACT

The most important federal statute concerning the education of children with
disabilities is the Education for All Handicapped Children Act of 1975 (Pub. L.
No. 94-142). This legislation was introduced as a Senate bill in 1972. A Senate
subcommittee on the handicapped held extensive hearings on the proposed leg-
islation. The witnesses (numbering more than 100) included teachers, parents,
education associations, parent organizations, and legislators (R. Martin, 1979).
Their testimony made it increasingly evident that more clear-cut federal incentives
were needed to assure educational opportunities for children with disabilities. As
of 1975, it was estimated that there were more than eight million children with
handicaps in the United States. More than half were not receiving an appropriate
education, and one million were excluded from public education entirely (Pub. L.
No. 94-142, § 601[b]).

The purpose of the Education of All Handicapped Children Act of 1975 was to
assure that all handicapped children have available to them:

a free appropriate education which emphasizes special education and related services
designed to meet their unique needs; to assure that the rights of handicapped children
and their parents or guardians are protected; to assist States and localities to provide for
the education of all handicapped children; and to assess and assure the effectiveness of
efforts to educate handicapped children. (Pub. L. No. 94-142, § 601[c])

The Education for the Handicapped Act Amendments of 1990 (Pub. L. No. 101-
476) changed the name of the Education for All Handicapped Children Act to the
Individuals with Disabilities Education Act (IDEA). Throughout the law, the term
handicap was replaced by disability. Seven years later, the Individuals with Disabili-
ties Education Act Amendments of 1997 was signed into law (Pub. L. No. 105-17).
The 1997 amendments focused on improving educational outcomes for students
with disabilities.

The Individuals with Disabilities Education Improvement Act was passed in
2004 (Pub. L. No. 108-446). This set of amendments to the IDEA was based on
congressional findings that education of children with disabilities can be made
more effective by having high achievement expectations; ensuring access to the gen-
eral education curriculum; making special education a service rather than a place;
and providing funds for evidence-based early reading programs, positive behavioral
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interventions, and early intervening services. The authors of the 2004 amendments
also recognized that the increasing diversity of the nation’s population requires
greater responsiveness to the needs of culturally and linguistically diverse school-
children (Pub. L. No. 108-446, § 682[c]). Additional amendments to IDEA were
made in 2015 through the Every Student Succeeds Act (Pub. L. No. 114-95).

The IDEA provides funds to state and local educational agencies that provide a
free and appropriate education to children with disabilities in conformance with the
requirements of the law. The law has four parts: Part A, General Provisions; Part
B, Assistance for Education of All Children with Disabilities; Part C, Infants and
Toddlers with Disabilities; and Part D, National Activities to Improve Education of
Children with Disabilities. The IDEA—Part B refers to special education legislation
that provides funds for services to children with disabilities ages 3 through 21. The
IDEA—Part C provides funds for early intervention services for infants and toddlers
and is discussed later in this chapter.

It is important to recognize that IDEA is not a fully funded federal statute; it funds
only a modest portion of the extra expenses schools incur in providing special educa-
tion to students with disabilities. The 2004 amendments allowed each state to receive
40% of the average per-pupil expenditure in public elementary and secondary schools
multiplied by the number of children ages 3 to 21 with disabilities in the state who
receive special education and related services (Pub. L. No. 108-446, § 611[a]). How-
ever, there is no guarantee that Congress will make these funds available. In 2019, the
bi-partisan bill H.R. 1878, The IDEA Full Funding Act, was introduced in the U.S.
House in an attempt to attain the 40% reimbursement required by the law. Two years
later, the bill is still alive although current funding stands at approximately 14.6%
(National Center for Learning Disabilities, 2021).

Under IDEA, states may set aside up to 10% of their monies for a “high-cost”
fund. This account can be used to reimburse districts when the cost of providing
special education and related services to a high-need child with a disability is greater
than three times the average pupil expenditure (34 CFR § 300.704). School districts
also are allowed to allocate up to 15% of their federal funds to develop and implement
coordinated early intervening services (34 CFR § 300.226).

Rules and regulations implementing IDEA are developed by the U.S. Department
of Education (DOE) and are revised following changes in the law. The Part B and
Part C regulations are codified at Title 34 of the Code of Federal Regulations (34
CFR Parts 300 and 303, respectively). The Electronic Code of Federal Regulations
(e-CFR), updated as of January 13, 2021, was used to prepare this chapter. To ensure
accuracy, we used the verbatim wording of the regulations where feasible. However,
for readability, we omitted cross-references to other sections of the regulations and
subsection designators and, for brevity and clarity, at times modified the original
wording. Interested readers are encouraged to consult the e-CFR for the exact lan-
guage of the regulations and http://idea.ed.gov for up-to-date information about
IDEA. Readers also are encouraged to become familiar with special education law in
the state where they practice.

The major provisions of IDEA—Part B are discussed under these chapter head-
ings: State Plans and Single- Agency Responsibility, The Zero Reject Principle, Children
Eligible for Services, Early Intervening Services, Evaluation Procedures, Individualized
Education Program, Least Restrictive Environment, The Meaning of Appropriate Edu-
cation, The Scope of Required Related Services, Procedural Safeguards, and Right to
Private Action.
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State Plans and Single-Agency Responsibility

Each state must develop a plan to provide special education and related services to stu-
dents with disabilities. The state’s lead education agency (i.e., Department of Education,
Department of Instruction) is responsible for carrying out the state’s IDEA—Part B plan.

State Plans

To receive funds, IDEA requires each state educational agency (SEA) to have on file
with the U.S. DOE a plan that describes state policies and procedures to assure a free
appropriate public education (FAPE) for all children with disabilities residing within
the state between the ages of 3 and 21, inclusive, including children with disabilities
who have been suspended or expelled from school. The SEA is not required to provide
special education and related services to children in the 3- to 5- and 18- to 21-year
age groups if the provision of services to those age groups is in conflict with the state
law or practice. In addition, states are not required to provide special education and
related services to youth ages 18 through 21 who are incarcerated in adult correctional
facilities if they were not identified as disabled or did not have an individualized edu-
cation program (IEP) prior to their incarceration (34 CFR § 300.102).

Under IDEA—Part B, federal funds are provided to all states that had an accepta-
ble state plan on file with the U.S. DOE prior to the 2004 amendments. The U.S. DOE
may require revisions to state plans, but only as necessary to achieve compliance with
the 2004 amendments or new interpretations of the law by a federal court or a state’s
highest court, or following a finding of noncompliance problems (34 CFR § 300.176).
To ensure responsiveness to the needs of children with disabilities and their parents,
the SEA must provide opportunities for public comment prior to a revision of its plan
(34 CFR §300.165). Each state also must maintain an advisory panel for the purpose
of providing policy guidance with respect to special education and related services for
children within the state (34 CFR § 300.167).

The Office of Special Education Programs (OSEP) within the U.S. DOE monitors
compliance with IDEA at the level of the state and only indirectly (i.e., through the
review of the state plan). States are responsible for monitoring local school districts to
ensure compliance with IDEA regulations and the state’s plan (see Reschly & Bersoff,
1999). The OSEP responds to written inquiries regarding interpretation of IDEA, but
it does not attempt to enforce compliance at the level of the individual school district
(Zirkel & Kincaid, 1993).

Single-Agency Responsibility

In legislating Pub. L. No. 94-142, Congress sought to ensure that a single state agency
was responsible for carrying out the requirements of the law (H. R. Turnbull & Turn-
bull, 2000). The single-agency responsibility aspect of the law has several implications.
First, under IDEA—Part B, the SEA is the agency responsible for monitoring all edu-
cational programs for children with disabilities ages 3 through 21 within the state and
ensuring that the programs meet IDEA standards (34 CFR § 300.101, 300.149). The
IDEA—Part B allows the SEA to delegate the responsibility to provide special edu-
cation and related services to intermediate school districts (or other regional units)
and local educational agencies (LEAs). An LEA is usually the board of education
of a public school district; the educational administrative unit of a public institution
(e.g., school for the deaf or blind); or a charter school that is established as an LEA
under state law (34 CFR § 3300.28). The SEA must ensure that policies and programs
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administered by intermediate and local education agencies are in conformance with
IDEA—Part B requirements. If an LEA is unable or unwilling to provide appropriate
services under IDEA—Part B, the SEA must ensure that special education and related
services are available to students with disabilities residing in those areas (H. R. Turnbull
& Turnbull, 2000). If a charter school is a part of an LEA, the LEA is required to serve
children with disabilities who attend the charter school and to provide funds to charter
schools in the same manner as funds are provided to other schools (34 CFR § 300.209).

Second, consistent with the idea of single-agency responsibility, the SEA also must
ensure IDEA—Part B rights and protections to children with disabilities who are
enrolled in programs administered by other state agencies. As illustrated by the Joseph
McNulty case (see Case 6.1), prior to 1975, many state residential facilities provided
custodial care but little training or education for children with disabilities. With the
exception of children unilaterally placed in schools or facilities by their parents, the
SEA is now responsible for making available an appropriate education for all children
with disabilities in the state, including those who are homeless, are residing in mental
health facilities or hospitals, and are in homes for individuals with developmental
disabilities. IDEA, however, allows an SEA to delegate its responsibility for providing
special education to youth in adult prisons to another agency (e.g., the prison system;
34 CFR §300.149).

Third, the SEA must ensure that special education and related services are available
to children with disabilities enrolled in private schools or facilities. Congress identi-
fied two types of private school placements: A child with a disability may be placed
in a private school or facility by the SEA or LEA as a means of providing special
education and related services, or children may attend private schools or facilities by
parental choice.

Private School Placement by the State Educational Agency or Local
Educational Agency

Some children with disabilities are placed in a private school or facility as a means of
providing the child with appropriate special education and related services. Children
placed in a private school or facility by the SEA or LEA must be provided special
education and related services in conformance with an IEP developed by an I[EP team
as described in the law. Publicly placed private school students are entitled to the same
benefits and services as those attending public schools. The child must retain all IDEA
rights in the private school setting, and the SEA or LEA must monitor the services
provided to ensure compliance with IDEA requirements (34 CFR § 300.146). When
the placement is made by the SEA or LEA, the placement must be at no cost to the
parents, including the program, nonmedical care, and room and board if placement is
in a residential facility (34 CFR § 300.146, 300.104).

Unilateral Placement by Parents

If an LEA makes available a FAPE for a child with a disability, but the parents choose
to place their child in a private school, the child does not have an individual right
to receive some or all of the special education and related services the child would
receive if enrolled in a public school (34 CFR § 300.137). A school system must pro-
vide parentally placed private school students Part B programs and services in accord-
ance with a service plan (34 CFR § 300.132). Amounts expended for the provision of
services by the LEA must be equal to a proportionate amount of available federal
funds, excluding funds expended for child find activities (34 CFR § 300.133, 300.131).
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Decisions about the services that will be provided to parentally placed private school
children with disabilities are made in consultation with representatives of the private
school (34 CFR § 300.134). However, the LEA* makes the final decision with respect
to the services to be provided to eligible children (34 CFR § 300.137). Based on this
consultation and the funding available, the LEA decides which children will receive
services; what services will be provided; and how, where, and by whom the services
will be provided (34 CFR § 300.134). If a child enrolled in a private school will receive
special education or related services from an LEA, the LEA initiates and conducts
meetings to develop, review, and revise a service plan for the child and ensures that
a representative of the private school attends or otherwise participates (e.g., by vide-
oconferencing or telephone) in each meeting (34 CFR § 300.137).

Thus, parentally placed private school students with disabilities may receive a dif-
ferent amount and range of services than children with disabilities in public school
(34 CFR § 300.138). School systems are given broad discretion with regard to which
private school students with disabilities will receive services and what services will be
provided. Parentally placed private school children may receive services on-site at the
child’s school, including a religious school, to the extent consistent with law (34 CFR
§ 300.139). LEAs may not use federal funds to benefit private schools, and LEAs
must maintain control over any property, equipment, and supplies that are used to
benefit private school students with disabilities (34 CFR § 300.141, 300.144). LEAs
may count the cost of transporting children to participate in services as part of their
required expenditure on private school students (34 CFR § 300.139).

Parents have, at times, recovered private school tuition costs from the LEA through
administrative hearings or lawsuits in which they demonstrated that their school dis-
trict failed to offer their child an appropriate education program in the public schools,
leaving them no option but to place them at their own expense (see Forest Grove School
District v. T A., 2009). The IDEA specifically addresses this issue. If the parents of a
child with a disability who previously received special education under the authority
of an LEA enroll the child in a private school without the consent or referral of the
LEA, a court or hearing officer may require the LEA to reimburse the parents for
the cost of enrollment if it is found that the LEA failed to make a FAPE available to
the child in a timely manner prior to that enrollment (34 CFR § 300.148).

However, IDEA also states that the cost of reimbursement may be reduced or
denied if:

* At the most recent IEP meeting the parents attended prior to removal of the
child from the public school, the parents did not inform the IEP team that they
were rejecting the placement proposed by the LEA, including stating their con-
cerns and their intent to enroll their child in a private school at public expense.

* The parents did not give the LEA written notice of their concerns and their intent
to enroll their child in a private school at public expense at least 10 business days
prior to the removal of the child from the public school.

* The LEA notified the parents of its intent to evaluate the child (and the reasons
for the evaluation) prior to the parents’ removal of the child from the public
school, but the parents did not make the child available for such evaluation.

* Or ajudicial finding is made that the actions taken by the parents were unreason-
able. (34 CFR § 300.148[d])

4The regulations read “SEA or LEA” or “the agency.” “LEA” is used in this section for simplicity.
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The cost of reimbursement may not be reduced or denied if the school prevented the
parents from providing notice, the parents had not received notice, compliance would
likely result in physical or serious emotional harm to the child, or the parents are not
literate or cannot write in English (34 CFR § 300.148). (For additional information
about legal obligations to IDEA students in private schools, see Zirkel, 2018b.)

The Zero Reject Principle

The zero reject principle requires states to locate and evaluate students with disabil-
ities and offer them full educational opportunity, regardless of the severity of the
disability.

Child Find

Consistent with the court decisions in P A.R.C. and Mills, Congress recognized that
to assure special education was available to all children with disabilities (i.c., the zero
reject principle), it was necessary for the SEA to actively seek to locate every child with
a disability within the state. This aspect of the law is called the child find requirement.
The IDEA requires the SEA to implement policies and procedures to assure that all
children with disabilities (including those who are homeless, wards of the state, or
attending private schools) are identified, located, and evaluated. The SEA also must
identify students who are suspected of being disabled and in need of special education
services, even though they are advancing from grade to grade, and highly mobile chil-
dren, including migrant children (34 CFR § 300.111). Finally, the SEA must ensure
that accurate child counts of children receiving services under IDEA are made to
Washington each year (34 CFR § 300.640) (see Zirkel, 2020a, for relevant case law).

Severity of the Disability

The zero reject principle also encompasses the notion that the SEA must provide full
educational opportunity to all children with disabilities, regardless of the severity of
their disability. A 1989 court case raised the question of whether some children are
so severely impaired that they do not qualify for services under IDEA. Timothy W.
v. Rochester, New Hampshire School District (1989) concerned a child who was “pro-
foundly mentally retarded,” deaf, blind, a spastic quadriplegic and subject to convul-
sions (p. 956). The school alleged that Timothy was so impaired he was “not ‘capable
of benefiting’ from an education, and therefore was not entitled to one” (p. 956). In
a surprise ruling, the district court agreed with the school. On appeal, however, this
decision was reversed. In a lengthy opinion the court stated, “The language of the Act
[IDEA] in its entirety makes clear that a ‘zero-reject’ policy is at the core of the Act”
(p- 960). As the court noted in Timothy W., there is no requirement under IDEA that
a child be able to demonstrate that they will benefit from special education in order to
be eligible for services.

Exception to the Zero Reject Principle

When Pub. L. No. 94-142 was passed in 1975, its purpose was to assure a free and
appropriate education for a// students with disabilities within a state. If parents
failed to consent to the initial special education placement, schools were expected
to use due process procedures (e.g., hearings) to override parent refusal of services.
Based on a review of case law and special education regulations in the late 1970s,
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R. Martin (1979) concluded that “the parent cannot be allowed to block needed ser-
vices any more than the school can be allowed to offer inadequate services” (p. 103).

In 2004, however, this aspect of special education law was changed. The IDEA now
prohibits schools from using procedural safeguards to overrule a parent’s failure to
consent to the initial provision of services. Today, parents have “the ultimate choice”
as to whether their child will receive special education services. The IDEA states that
a school is not required to convene an IEP meeting or develop an IEP for a student
whose parents do not consent to the initial evaluation or provision of special educa-
tion. Also, the school will not be considered in violation of the requirement to make
available a FAPE to the child if the parent withholds consent to the initial evaluation
or placement (34 CFR § 300.300).

What if a child’s parents do not agree with each other regarding whether to consent
to the provision of special education services? In the opinion of the OSEP, if one parent
denies or revokes consent to their child’s receipt of special education services in writing,
“no” is the controlling decision. However, both parents must be provided written notice
prior to discontinuation of the provision of special education and related services. “The
IDEA does not provide a mechanism for parents to resolve disputes with one another;
such disputes must be settled privately or through whatever State law processes exist”
(Guard, 2009, p. 2). Thus, conflicts between parents regarding the provision of special
education to their child are decided by state law and local district policy.

In summary, Pub. L. No. 94-142 assured a free and appropriate education to all stu-
dents with disabilities. Federal special education law is now more accurately described
as assuring that all states offer or make available a free and appropriate education to
all children with disabilities. As of 2004, the IDEA presumes that parents can and will
make educational decisions that are in the best interest of their child.

Children Eligible for Services

The funds available under IDEA—Part B are earmarked to provide special education
and related services only for children with disabilities as defined by the law. Under
IDEA—Part B, a child with a disability means a child evaluated in accordance with
the procedures in the law as having:

an intellectual disability, a hearing impairment (including deafness), a speech or language
impairment, a visual impairment (including blindness), a serious emotional disturbance
(referred to in this part as “emotional disturbance”), an orthopedic impairment, autism,
traumatic brain injury, an other health impairment, a specific learning disability, deaf-
blindness, or multiple disabilities, and who, by reason thereof, needs special education
and related services. (34 CFR § 300.8[a])

It is important to note that eligible children under IDEA—Part B must have a disability
as outlined in one of the 13 disability categories (see Exhibit 4.1), and they must need spe-
cial education and related services because of that disability. Identification of a student
as needing special education is thus “a two-pronged determination: (a) A disability in
obtaining an education must be documented, and (b) a need for special education must
be established” (Reschly, 2000, p. 87). Also, a child is not eligible for special education
and related services if “the determinant factor for that determination is lack of appro-
priate instruction in reading, including the essential components of reading instruction
(as defined in the Elementary and Secondary Education Act of 1965); lack of appropri-
ate instruction in math; or limited English proficiency” (34 CFR § 300.306[b]).
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Exhibit 4.1 Disability Categories Under IDEA—Part B

Definitions of Disability Terms
The terms used in the definition of disability are defined as follows:

1.

(i) Autism means “a developmental disability significantly affecting verbal
and nonverbal communication and social interaction, generally evident
before age three, that adversely affects a child’s educational performance.
Other characteristics often associated with autism are engagement in
repetitive activities and stereotyped movements, resistance to environ-
mental change or change in daily routines, and unusual responses to
sensory experiences.

(i1) Autism does not apply if a child’s educational performance is adversely
affected primarily because the child has an emotional disturbance, as
defined in paragraph (c)(4) of this section.

(iti) A child who manifests the characteristics of autism after age three could
be identified as having autism if the criteria in paragraph (1)(i) of this
section are satisfied.”

. Deaf-blindness means “concomitant hearing and visual impairments, the

combination of which causes such severe communication and other devel-
opmental and educational needs that they cannot be accommodated in spe-
cial education programs solely for children with deafness or children with
blindness.”

. Deafness means “a hearing impairment that is so severe that the child is

impaired in processing linguistic information through hearing, with
or without amplification, that adversely affects a child’s educational
performance.”

. Emotional disturbance. See the text under this heading later in this chapter.

. Hearing impairment means “an impairment in hearing, whether permanent or

fluctuating, that adversely affects a child’s educational performance but that is
not included under the definition of deafness in this section.”

6. Intellectual disability. See the text under this heading later in this chapter.

7. Multiple disabilities means “concomitant impairments (such as intellectual

disability—blindness, intellectual disability—orthopedic impairment), the
combination of which causes such severe educational needs that they cannot
be accommodated in special education programs solely for one of the impair-
ments. Multiple disabilities does not include deaf-blindness.”

. Orthopedic impairment means “a severe orthopedic impairment that

adversely affects a child’s educational performance. The term includes
impairments caused by a congenital anomaly, impairments caused by dis-
ease (e.g., poliomyelitis, bone tuberculosis), and impairments from other
causes (e.g., cerebral palsy, amputations, and fractures or burns that cause
contractures).”

. Other health impairment. See the text under this heading later in this chapter.
10.
11.

Specific learning disability. See the text under this heading later in this chapter.

Speech or language impairment means “a communication disorder, such as stut-
tering, impaired articulation, a language impairment, or a voice impairment,
that adversely affects a child’s educational performance.”
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12. Traumatic brain injury means “an acquired injury to the brain caused by an
external physical force, resulting in total or partial functional disability or
psychosocial impairment, or both, that adversely affects a child’s educational
performance. Traumatic brain injury applies to open or closed head injuries
resulting in impairments in one or more areas, such as cognition; language;
memory; attention; reasoning; abstract thinking; judgment; problem-solv-
ing; sensory, perceptual, and motor abilities; psychosocial behavior; physical
functions; information processing; and speech. Traumatic brain injury does not
apply to brain injuries that are congenital or degenerative, or to brain injuries
induced by birth trauma.”

13. Visual impairment including blindness means “an impairment in vision that,
even with correction, adversely affects a child’s educational performance. The
term includes both partial sight and blindness.”

Source: Adapted from 34 CFR § 300.8.

The IDEA—Part B allows states to use a broader definition of disability for
children ages 3 through 9 years, or for a subset of that age range (e.g., ages 3
through 5) (34 CFR § 300.111). States may use the term developmental delay for a
3- to 9-year-old who is experiencing delays (as defined by the state) in one or more
areas of development—physical, cognitive, communication, social or emotional,
or adaptive—and who, for that reason, needs special education and related services
(34 CFR § 300.8).

What are the appropriate criteria for determining that a child needs special educa-
tion? Court cases concerning the “need” prong have increased in recent years (Zir-
kel, 2020b). In West Chester Area School Dist. v. Bruce C. (2002), the judge stated:
“There is no precise standard for determining whether a student is in need of special
education, and well-settled precedent counsels against invoking any bright-line rules
for making such a determination” (2002, p. 420). If a child is suspected of being
eligible for special education under the definition of intellectual disability or spe-
cific learning disability, it is reasonable to expect that the disability would affect the
child’s academic achievement. However, academic progress “is not the ‘litmus test’
for eligibility” (Corchado v. Board of Education, Rochester City, 2000, p. 176; also
see G.“J"D. v. Wissahickon School District, 2011). Students with visual, hearing, or
physical impairments or emotional or behavior problems may perform well academ-
ically but need special education and related services to support their achievement
(see Case 4.1).

The IDEA—Part B definitions that concern sensory, motor, and speech or lan-
guage impairments typically pose few problems. The definitions of intellectual dis-
ability, specific learning disability (SLD), emotional disturbance (ED), and other health
impairment frequently have been a source of confusion and disagreement. These defi-
nitions are discussed in the text rather than appearing in Exhibit 4.1.

This discussion focuses on the federal definitions of disability categories under
IDEA—Part B. School psychologists also must be knowledgeable of the broader



Ethical-Legal Issues in the Education of Students with Disabilities under IDEA 111

definition of disability under Section 504 of the Rehabilitation Act of 1973 (see
Chapter 5) and their state code eligibility requirements. Different states use different
names for special education categories (e.g., intellectual disability, cognitive impair-
ment, or developmental cognitive delay), and state classification criteria vary as well
(Reschly & Bersoff, 1999). As Zirkel (2020c, pp. 611-612) noted, “it is generally
understood that state laws may add to, not take away, from a districts’ obligations
(or, conversely, the students’ rights)” under federal laws such as IDEA. Consist-
ent with this understanding, some states have adopted eligibility criteria that are
broader (more inclusive) than required by IDEA.

It is important to note that IDEA does not require states to assign classification
“labels” to students with disabilities and some states have adopted a noncategorical
system for the delivery of special education services (34 CFR § 300.111). However,
states must nevertheless provide data to the U.S. DOE each year regarding the number
of children with disabilities by disability category (34 CFR § 300.641).

Intellectual Disability
The term intellectual disability

means significantly subaverage general intellectual functioning, existing concurrently
with deficits in adaptive behavior and manifested during the developmental period, that
adversely affects a child’s educational performance. (34 CFR § 300.8[c][6])

Prior to the passage of Pub. L. No. 94-142, many children were labeled “mentally
retarded” on the basis of a single I1Q score (see Case 6.1). The use of an IQ score as the
sole criterion for classifying mental retardation in the schools resulted in the overiden-
tification of children as mentally retarded, particularly students from ethnic minor-
ity backgrounds and those with limited English proficiency. In the 1950s and 1960s,
the American Association of Mental Deficiency (now the American Association of
Intellectual and Developmental Disabilities) argued persuasively for a change in the
definition of mentally retarded. The group recommended that a diagnosis of mental
retardation be based on the finding of deficits in both intellectual functioning and
adaptive behavior, with early age of onset. This view gained wide acceptance and was
incorporated into IDEA—Part B regulations. In addition, the term mental retardation
was replaced with intellectual disability in 2010.

Under IDEA—Part B, eligibility for special education is determined by a team
of qualified professionals and the parents of the child. In addition to developmental
history, three types of assessment information are typically considered in evaluating
whether a child has an intellectual disability: general intellectual functioning, adaptive
behavior, and school performance. To be eligible for special education under the intellec-
tual disability classification, most states require evidence of subaverage performance on
a measure of general intellectual functioning. Subaverage is often further defined in state
guidelines as performance at least 2 standard deviations below the population mean for
the child’s age group. The majority of states recommend the use of 1Q tests for this meas-
ure (McNicholas et al., 2018). Federal law, however, allows the evaluation of general
intellectual functioning to be accomplished by testing “or by means other than testing”
as long as the procedures are valid and nondiscriminatory (Heumann, 1993, p. 539).

The child also must demonstrate concurrent deficits in adaptive behavior and
school performance. Assessment of adaptive behavior focuses on the child’s ability
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to meet age-appropriate standards of personal independence and social responsibil-
ity (e.g., self-care). Such measures typically are based on observations of behavior
and competencies provided by an informant, usually a parent or teacher. Deficits in
school performance typically are documented by individually administered achieve-
ment tests (Floyd et al., 2015; McNicholas et al., 2018). (See Snider et al., 2020, for a
collaborative-adaptive student-centered framework for assessing students with intel-
lectual and developmental disabilities.)

Specific Learning Disability
The term specific learning disability

means a disorder in one or more of the basic psychological processes involved in under-
standing or in using language, spoken or written, that may manifest itself in an imper-
fect ability to listen, think, speak, read, write, spell, or to do mathematical calculations,
including conditions such as perceptual disabilities, brain injury, minimal brain dysfunc-
tion, dyslexia, and developmental aphasia. ... Specific learning disability does not include
learning problems that are primarily the result of visual, hearing, or motor disabilities,
of ... intellectual disability, of emotional disturbance, or of environmental, cultural, or
economic disadvantage. (34 CFR § 300.8[c][10])

Prior to the 2004 amendments, IDEA regulations stated that a team could determine
that a child has an SLD only if the child had a severe discrepancy between an area of
academic achievement and intellectual ability. Definitions vary, but generally a severe
discrepancy occurs when a statistically significant and unusual difference occurs
between a child’s IQ score (in the normal range) and a below-normal-limits achieve-
ment test score in at least one of the IDEA SLD performance domains. Over the years
since the regulations were first introduced in 1977, many experts expressed dissatisfac-
tion with the IQ-achievement discrepancy model for identifying children with SLDs
(U.S. DOE OSEP, 2002). Criticisms included inadequate reliability and validity of the
model; overidentification of children as having an SLD, particularly ethnic and racial
minorities; delayed treatment for young children who do not yet evidence a score dis-
crepancy between ability and achievement; and wide variability in SLD identification
practices across schools and states.

In 2006, IDEA regulations were changed to allow states to the use several dif-
ferent models for identifying learning disabilities. Currently, there are three broad
approaches to identification of students with SLD (Benson et al., 2020): (a) the 1Q-
achievement discrepancy model described previously, (b) the response to intervention
(RTI) model, and (c) the pattern of strengths and weakness (PSW) approach. An
RTT model identifies children who are likely to qualify as having a learning disability
through a documented slow rate of learning and large differences from age or grade
expectations even after high-quality, scientifically based interventions are put in place
for the child (Gresham et al., 2005). The PSW model identifies students with SLD
when they “demonstrate unexpected academic underachievement and corresponding
weakness in one or more specific cognitive abilities that are empirically related to the
area of academic deficit” (Benson et al., 2020, p. 147).

In determining whether a student has an SLD, IDEA regulations specify the group
(or team) members who should be involved in eligibility determination. The deter-
mination must be made by the child’s parents and a team of qualified professionals,
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which includes the child’s general education teacher (or, if the child does not have a
general education teacher, a general education teacher qualified to teach a child of
their age), as well as at least one person qualified to conduct individual diagnostic
examinations of children, such as a school psychologist, speech-language pathologist,
or remedial reading teacher (34 CFR § 300.308).

The regulations go on to state that a team may determine a child has an SLD if:

(1) The child does not achieve adequately for the child’s age or to meet State-
approved grade-level standards in one or more of the following areas,
when provided with learning experiences and instruction appropriate for
the child’s age or State-approved grade-level standards:

(i) Oral expression.

(i1) Listening comprehension.

(ii1) Written expression.

(iv) Basic reading skill.

(v) Reading fluency skills.

(vi) Reading comprehension.

(vil) Mathematics calculation.
(viii) Mathematics problem solving.

(2) (i) The child does not make sufficient progress to meet age or State-
approved grade-level standards in one or more of the areas identified
in paragraph (a)(1) of this section when using a process based on the
child’s response to scientific, research-based intervention; or

(i1) The child exhibits a pattern of strengths and weaknesses in perfor-
mance, achievement, or both, relative to age, State-approved grade-
level standards, or intellectual development, that is determined by the
group to be relevant to the identification of a specific learning disa-
bility, using appropriate assessments ...; and

(3) The group determines that its findings under paragraphs (a)(1) and (2) of
this section are not primarily the result of—
(i) A visual, hearing, or motor disability;
(i1) An intellectual disability;
(i) Emotional disturbance;
(iv) Cultural factors;
(v) Environmental or economic disadvantage; or
(vi) Limited English proficiency. (34 CFR § 300.309)

To ensure that the underachievement in a child suspected of having an SLD is
not due to lack of appropriate instruction in reading or math, the group must
consider whether data demonstrate that prior to (or as a part of) the referral pro-
cess, the child was provided appropriate instruction in general education settings.
The team also must consider, as part of the evaluation, data-based documentation
of repeated assessments (at reasonable intervals) of the student’s progress during
instruction, information that also was provided to the child’s parents (34 CFR
§ 300.309).
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Furthermore, the regulations require an observation of the child’s academic per-
formance and behavior in the child’s learning environment, including the general edu-
cation classroom, or an age-appropriate setting if not in school (34 CFR § 300.310).
The group (team) report and documentation for a child suspected of having an SLD
must include statements covering seven items: (a) whether the child has an SLD; (b)
the basis for making the determination; (c) the relevant behavior, if any, noted during
the observation of the child and the relationship of that behavior to the child’s aca-
demic functioning; (d) the educationally relevant medical findings, if any; (e) whether
the child does not achieve adequately and does not make sufficient progress to meet
age or state-approved grade-level standards, or whether the child exhibits a pattern of
strengths and weaknesses in performance, achievement, or both, relative to age, state-
approved grade-level standards, or intellectual development; (f) the determination of
the group concerning the effects of a visual, hearing, or motor disability; intellectual
disability; emotional disturbance; cultural factors; environmental or economic disad-
vantage; or limited English proficiency on the child’s achievement level; and (g) the
instructional strategies used and the student-centered data collected if a response to a
scientific, research-based intervention process was implemented, and documentation
showing that the parents were notified regarding this process. Each team member is
required to certify in writing whether the report reflects their conclusion. If it does
not reflect their conclusion, the team member must submit a separate statement pre-
senting their conclusions (34 CFR § 300.311) (also see Zirkel, 2013b).

For additional information about understanding and educating children with SLD,
see Grigorenko et al. (2020).

Emotional Disturbance

The IDEA regulations define the term emotional disturbance to mean:

“4)
(i) ... a condition exhibiting one or more of the following characteristics
over a long period of time and to a marked degree that adversely affects a
child’s educational performance:

(A) Aninability to learn that cannot be explained by intellectual, sensory,
or health factors.

(B) An inability to build or maintain satisfactory interpersonal relation-
ships with peers and teachers.

(C) Inappropriate types of behavior or feelings under normal
circumstances.

(D) A general pervasive mood of unhappiness or depression.
(E) A tendency to develop physical symptoms or fears associated with
personal or school problems.
(i) Emotional disturbance includes schizophrenia. The term does not apply

to children who are socially maladjusted, unless it is determined that they
have an emotional disturbance. (34 CFR § 300.8)

The IDEA—Part B definition of ED has been controversial since it was adopted in
1975. Tt is a modification of a definition of the “emotionally disturbed schoolchild”
first outlined by Bower (1982). Bower’s definition grew out of a California study in the
late 1950s of children identified by school personnel as emotionally disturbed. This
study found that children with emotional disturbance differed from their class-mates
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on a number of characteristics: They were poor learners; they had few, if any, satis-
factory interpersonal relationships; they behaved oddly or inappropriately; they were
depressed or unhappy; and they developed illnesses or phobias. These characteris-
tics also were found among nondisturbed children; however, the children identified as
emotionally disturbed displayed these characteristics of emotional disturbance to “a
marked degree over a long period of time” (p. 57).

In his definition of emotional disturbance, Bower (1982) did not differentiate
between children with emotional disturbance and those with social maladjustment.
He believed that emotional disturbance and social maladjustment were not separate
and distinct constructs. Federal policy makers, however, feared that a definition of
emotionally disturbed based on Bower’s original description would result in a category
of special education eligibility that was too broad and costly for schools. They con-
sequently added a clause excluding children who are socially maladjusted unless they
also are emotionally disturbed.

For many years, the IDEA definition of ED has been criticized as being too vague,
subjective, and not empirically supported (Hanchon & Allen, 2018; T. L. Hughes &
Bray, 2004). As Hanchon and Allen observed:

in addition to deciding whether a student’s interpersonal relationships are “satisfactory”
or his or her feelings are “appropriate” for a given situation, in the absence of a clear defi-
nition of ED, the multidisciplinary team’s task of determining eligibility is complicated
by having to discern a level of severity that sufficiently constitutes a “marked degree,”
symptom persistence suggesting an “extended period of time,” and educational impact
qualifying as “adverse.” (2013, p. 195)

The portion of the ED definition that excludes children who are socially malad-
justed unless they also are emotionally disturbed is also problematic because the fed-
eral regulations do not define the term socially maladjusted, and, despite advances
in differentiation of emotional disturbance and social maladjustment (e.g., Gacono
& Hughes, 2004; J. A. Miller et al., 2004), distinguishing between the two contin-
ues to be challenging. Furthermore, the two categories are not mutually exclu-
sive; some children are emotionally disturbed and socially maladjusted (Merrell &
Walker, 2004).

Bower (1982), as noted previously, believed that attempts to differentiate between
emotional disturbance and social maladjustment are artificial and that such dis-
tinctions miss the more important point that both groups of children are in need
of special help (also T. L. Hughes & Bray, 2004; Olympia et al., 2004). A number of
psychologists and concerned professional associations have called for replacing the
term emotional disturbance in IDEA with emotional or behavior disorders. Others
have called on general education to provide better programs for students who are
socially maladjusted but not emotionally disturbed (Merrell & Walker, 2004). At
this time, the definition of ED varies across states, with some states eliminating the
social maladjustment exclusion from their definition (Olympia et al., 2004).

Thus, aspects of the ED definition are vague, subjective, and controversial, and
it is likely that there will be a call for a new definition of ED based on contempo-
rary science the next time that IDEA is amended. For current views on best prac-
tices in the determination of whether a student qualifies for special education as
emotionally disturbed, see Hanchon and Allen (2018) and McConaughy and Ritter
(2014). Also see Zirkel (2020d) for court decisions regarding eligibility under the
ED definition.
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Other Health Impairment

The term other health impairment means:

(9) ... having limited strength, vitality or alertness, including a heightened alert-
ness to environmental stimuli, that results in limited alertness with respect to the
educational environment, that—

(1) Is due to chronic or acute health problems such as asthma, attention defi-
cit disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a
heart condition, hemophilia, lead poisoning, leukemia, nephritis, rheu-
matic fever, sickle cell anemia, Tourette syndrome; and

(i1) Adversely affects a child’s educational performance. (34 CFR § 300.8)

Beginning in the 1980s, the courts and the OSEP began to address questions regard-
ing whether students with acquired immune deficiency syndrome (AIDS) and alcohol
and chemical dependency qualify as having a health impairment under Part B. Court
rulings have determined that students with conditions such as AIDS qualify under the
“other health impairment” classification only if their physical condition is such that it
adversely affects educational performance (Doe v. Belleville Public School District No.
118, 1987). However, as will be seen in Chapter 5, students with AIDS are protected
by Section 504 of the Rehabilitation Act of 1973.

In the mid-1980s, OSEP opined that chemical dependency (drug or alcohol addic-
tion) does not, in and of itself, qualify a child for special education and related ser-
vices within the “other health impairment” classification (cited in Slenkovich, 1987a,
June). Students with a substance abuse disorder that adversely affects their school
performance may qualify as emotionally disabled under IDEA in states that have a
broad definition of emotional disturbance (Doty, 2004). In addition, students who are
receiving treatment for a substance abuse disorder may be protected by Section 504
(see Chapter 5).

A third question was whether students with ADD/ADHD qualify for special
education and related services under the “other health impairment” classification
of IDEA—Part B. Unlike its precursors, IDEA 1997 specifically included ADD/
ADHD among the disabling conditions listed under “other health impairment.” To
be eligible within this category, the child must have limited strength, vitality, or alert-
ness due to the ADD/ADHD, and the condition must adversely impact the child’s
education performance and result in the need for special education and related ser-
vices. Thus, some children with ADD/ADHD qualify within the IDEA definition
of other health impairment. Other students do not qualify under the “other health
impairment” classification but may be eligible for accommodations in general educa-
tion under Section 504 if the ADD/ADHD substantially limits (rather than adversely
affects) their educational performance (Tobin et al., 2014; Zirkel, 2019a; also see
Chapter 5).

IDEA Classification versus Medical, Psychiatric, or Other Diagnostic Systems

A medical diagnosis ([ICD-11-CM], World Health Organization, 2018) is not
required by federal special education law, nor is it alone sufficient for determining
whether a child is eligible for special education and related services under IDEA—
Part B (Zirkel, 2009a, p. 336). The IDEA allows schools to use means other than
a medical evaluation by a licensed physician to determine whether a child has a
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disability. States may, however, require a medical evaluation to determine whether a
child has a medically related disability. If a medical evaluation is required, it must be
done at no cost to the parent.

Also, a psychiatrist’s or psychologist’s diagnosis based on the Diagnostic and Sta-
tistical Manual of Mental Disorders ([DSM-5], American Psychiatric Association,
2013) is not alone sufficient to determine whether a student is eligible for special
education under IDEA—Part B. Unfortunately, physicians and psychologists in non-
school settings often assume (and state in reports to schools) that a child diagnosed
with a physical health problem or an emotional, behavioral, or learning disorder
under the DSM-5 automatically qualifies for special education and related services.
To qualify for special education under IDEA—Part B, a child must be found eligible
under IDEA—Part B definitions and eligibility criteria.

The case of Marshall Joint School District No. 2 v. C.D. ([Marshall], 2010) con-
cerned the special education eligibility of a boy with a genetic disorder that affects
the connective tissue that holds joints together, resulting in overly flexible joints, and
a risk for joint pain and dislocations. The boy’s physician prescribed special education
for gym class under the Other Health Impairment classification. The school, however,
did not view the boy’s medical condition as adversely affecting his educational per-
formance and proposed general education with a health plan for gym to address his
safety needs. In its opinion, the judge stated: “[A] physician’s diagnosis and input on
a child’s medical condition is important and bears on the [TEP] team’s informed deci-
sion on a student’s needs”... (p. 640). “But a physician cannot simply prescribe spe-
cial education; rather, the Act [IDEA] dictates a full review by an IEP team ...” (pp.
640-641). The judge also noted that the boy’s physician is “not a trained educational
professional and had no knowledge of the subtle distinctions that affect classifications
under the Act and warrant designation of a child with a disability and special educa-
tion” (p. 641) (Marshall, 2010; also see Zirkel, 2013a).

It is important to recognize, however, that a diagnosis by a physician or nonschool
psychologist may indicate a suspected disability and require the school to engage in
child find procedures. Also, to best meet the needs of children, school psychologists
are ethically obligated to “genuinely consider input from nonschool professionals
regarding student classification, diagnosis, and appropriate school-based interven-
tions” (NASP Principles for Professional Ethics [NASP], Standard I11.3.1).

Finally, the term “dyslexia” has re-gained popularly in recent years. Some states
have passed legislation requiring schools to address the needs of students with dys-
lexia and/or created state certifications to identify dyslexia specialists. Again, a stu-
dent with dyslexia is not automatically eligible under the IDEA; they must meet
the state’s criteria for SLD and need special education because of their disability
(Zirkel, 2020e).

Early Intervening Services

In the mid-1980s, some schools began to introduce building-based “child study” teams
to assist teachers in planning interventions for children with learning or behavior
problems. Such programs provided early assistance to students who were struggling
to succeed in the general education classroom, reduced referrals to special education,
and were seen as a safeguard against unnecessary referral, testing, and possible mis-
classification (see Chalfant & Pysh, 1989).

In 2004, the IDEA was amended to allow school districts to use up to 15% of their
federal special education funds each year to develop and implement coordinated
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early intervening services. These services are for all students, with a focus on kinder-
garten through third grade. The services are targeted to those students who “need
additional academic and behavior support to succeed in the general education envi-
ronment” but who have not been identified as needing special education and related
services. Funds may be used for professional development to enable staff to deliver
“scientifically based academic and behavioral interventions, including scientifically
based literacy instruction” and to provide “educational and behavioral evaluations,
services, and supports, including scientifically based literacy instruction” services (34
CFR §300.226). It is hoped that IDEA’s early intervening services result in effective
assistance to students before their problems become severe, a reduction of inappro-
priate referrals for special education, and less misclassification of children as having
disabilities for the purpose of providing individualized help (also see Chapter 7).

Evaluation Procedures

This portion of the chapter describes a series of lawsuits concerning the misclassifica-
tion of racial and ethnic minority students as “mentally retarded,” including students
whose native language was not English, and the safeguards that Congress subse-
quently included in special education law to protect against misclassification.

Problem of Misclassification

As noted previously, right-to-education court cases signaled to Congress that federal
legislation was needed to ensure educational opportunities for all children with dis-
abilities. A second type of court case was important in shaping the nondiscriminatory
testing, classification, and placement procedures required by IDEA—Part B. These
cases concerned the misclassification of ethnic minority group children as “mentally
retarded” and their placement in special classes for the educable mentally retarded
(EMR). They raised questions regarding school violations of the due process and
equal protection guarantees of the 14th Amendment (Bersoff, 1979).

Due Process. The due process clause of the 14th Amendment protects individuals
from arbitrary or unwarranted stigmatization by the state that may interfere with the
ability to acquire property. It is difficult to distinguish between the outcomes asso-
ciated with a disability itself and a disability label but, as noted many years ago, a
special education label alone can result in lowered teacher expectations, placement
in a less challenging curriculum, isolation from nondisabled peers, rejection by peers
and others, and reduced access to post-secondary education and employment oppor-
tunities, including military service (Hobbs, 1975; also Adelman & Taylor, 2018). For
these reasons, under the protections of the 14th Amendment, the state (school) may
not assign a negative label, such as “emotionally disturbed” or intellectually disabled,
without due process, that is, without some sort of fair and impartial decision-making
procedures (Bersoff & Ysseldyke, 1977). In the P A.R.C. ruling, a number of proce-
dural safeguards against misclassification were required. For example, parents were
given the right to an impartial hearing if they were dissatisfied with their child’s spe-
cial education classification or placement.

Equal Protection. With the landmark Brown v. Board of Education decision in 1954,
the Supreme Court ruled that school segregation by race was a denial of the right to
equal protection (equal educational opportunity) under the 14th Amendment. Fol-
lowing this decision, the courts began to scrutinize school practices that suggested
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within-school segregation, that is, where ethnic minority group children were segre-
gated and treated differently within the schools. A number of suits against the public
schools were filed in which minority group children were overrepresented in lower-
ability education tracks and special education classes. These lower-ability tracks and
special education classes were seen as educationally inferior and a denial of equal
education opportunities. The claimants in these cases maintained that many children
were misclassified and inappropriately placed based on racially and culturally dis-
criminatory classification and placement procedures (see Exhibit 4.2).

Exhibit 4.2 Cases Concerning Misclassification of Ethnically, Racially, and
Linguistically Diverse Children

Hobson v. Hansen (1967, 1969)

The first significant legal challenge to the use of aptitude tests for assigning minor-
ity group children to low-ability classes was Hobson v. Hansen. In this case, African
American children and children from lower socioeconomic backgrounds were dis-
proportionately assigned to the lower-ability tracks in the Washington, DC, public
schools on the basis of scores on group-administered aptitude tests. Judge Wright
noted that the tracking system was rigid, that it segregated students by race, and
that the lower tracks were educationally inferior. He further stated that because the
aptitude tests were “standardized primarily on and are relevant to a White middle-
class group of students, they produce inaccurate and misleading test scores when
given to lower class and Negro students” (Hobson, 1967, p. 514). He ruled that the
tracking system was a violation of equal protection laws and ordered the system
abolished.

Diana v. State Board of Education (1970)

Diana was a class action suit filed in California on behalf of nine Mexican American chil-
dren placed in classes for the EMR on the basis of Stanford-Binet or Wechsler Intelligence
Scale for Children IQ scores. Diana, one of the plaintiffs, came from a Spanish-speaking
family and was placed in an EMR classroom based on an 1Q score of 30. When she was
later retested in Spanish and English by a bilingual psychologist, she scored 49 points
higher on the same test and no longer qualified for special class placement (Bersoff &
Ysseldyke, 1977). The consent decree in Diana required that children be assessed in their
primary language or with sections of tests that do not depend on knowledge of English
(Reschly, 1979).

Guadalupe Organization, Inc. v. Tempe Elementary School District
No. 3 (1972)

Guadalupe was a class action suit filed on behalf of Yaqui Indian and Mexican Ameri-
can students. The consent decree in Guadalupe also required assessment in the child’s
primary language or the use of nonverbal measures if the child’s primary language was
not English. Guadalupe, however, went further than Diana in requiring a multifaceted
evaluation that included assessment of adaptive behavior and an interview with the
parents in the child’s home (Reschly, 1979). Guadalupe also required due process pro-
cedures, including informed consent for evaluation and placement.
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Larry P. v. Riles (1984)

Larry P. was a class action suit filed on behalf of African American pupils placed in
classes for the EMR in the San Francisco School District. The plaintiffs claimed that
many African American children were misclassified as mentally retarded and that 1Q
tests were the primary basis for classification as EMR. The court asked the schools to
demonstrate that their methods of classification (i.e., use of 1Q test scores) were “ra-
tional” or valid for the purpose of classifying African American children as mentally
retarded and in need of special education. The school district was unable to convince
the court that IQ tests were valid for the purpose of placing African American chil-
dren in EMR classes, and in 1972 the court temporarily enjoined the schools from any
further placement of African American children in EMR classes on the basis of 1Q
test results.

In the second phase of Larry P., the trial on the substantive issues, the plaintiffs
requested that the court consider their claims under both the 14th Amendment and
the new federal statute, Pub. L. No. 94-142. More than 10,000 pages of testimony
were presented during this phase. In his lengthy opinion, Judge Peckham character-
ized the EMR classes as “inferior” and “dead-end.” Based on his analysis of the
expert testimony, he found IQ tests to be racially and culturally discriminatory. He
ruled that the school failed to show that IQ tests were valid for the purpose of select-
ing African American children for EMR classes, and, in his view, IQ scores weighed
so heavily in decision making that they “contaminated” and biased the assessment
process. He permanently enjoined the state from using any standardized intelligence
tests to identify African American children for EMR classes without prior permis-
sion of the court (Bersoff, 1982; Reschly, 1979). In 1986, Judge Peckham banned the
use of IQ tests to assign African American children to any special education pro-
gram except for the state-supported gifted and talented program. In 1988, a group
of parents filed a suit claiming that the state’s ban on IQ tests discriminated against
African American children by denying them an opportunity to take the tests help-
ful in determining special education needs. In 1992, Judge Peckham issued an order
allowing African American children to be given IQ tests with parent consent (Craw-
ford v. Honig, 1994). The California State Department of Education continued to
prohibit the use of IQ tests with African American children, however. The Califor-
nia Association of School Psychologists made an unsuccessful attempt to challenge
the state’s ban on 1Q testing in 1994 (California Association of School Psychologists
v. Superintendent of Public Instruction, 1994; also see Frisby & Henry, 2016).

Parents in Action in Special Education (P.A.S.E.) v. Hannon (1980)

This case was filed on behalf of African American children in the Chicago public
schools. As Bersoff (1982, p. 81) noted, “the facts, issues, claims and witnesses” were
similar to those in Larry P., but the outcome was different. Judge Grady carefully
listened to the same expert witnesses who testified in San Francisco. He decided that
the issue of racial and cultural bias could best be answered by examining the test ques-
tions himself. He proceeded to read aloud every question on the WISC, WISC-R, and
Stanford-Binet and every acceptable response. As a result of his analysis, he found only
eight items on the WISC or WISC-R to be biased and one item on the Stanford-Binet.
He concluded that the use of IQ tests in the context of a multifaceted assessment
process as outlined in special education law was not likely to result in racially or cul-
turally discriminatory classification decisions and found in favor of the school system
(Bersoff, 1982).
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The first three court cases summarized in Exhibit 4.2, along with P.A. R.C. and Mills,
were extremely influential in shaping IDEA—Part B requirements for nondiscrimina-
tory testing and classification and the procedural or due process safeguards against
misclassification. Larry P. v. Riles (1984) and Parents in Action in Special Education
(PA.S.E.) v. Hannon (1980) addressed the question of whether IQ tests are valid for
the purpose of classifying and placing minority group children in special classes. The
courtin P A.S. E. ruled that the use of 1Q tests in the context of the assessment process
outlined in IDEA—Part B was not likely to result in racially or culturally discrimina-
tory placement decisions.

As an additional safeguard against misclassification of ethnic minority children,
IDEA requires each state to gather and examine data to determine whether signifi-
cant disproportionality based on race and ethnicity is occurring in the state in relation
to the identification and/or placement of children with disabilities. If it is determined
that a significant disproportionality exists, the state must provide for the review and, if
appropriate, revision of policies, procedures, and practices (34 CFR § 300.646). (Also
see Chapter 9.)

Conduct of Evaluation

The early court cases concerning the misclassification of students as “mentally
retarded” prompted Congress to include a number of standards with regard to both
the content and the process of assessment, classification, and special education
placement in Pub. L. No. 94-142. The IDEA—Part B requires each SEA or LEA to
establish procedures to assure a full and individual evaluation of each child who may
qualify as having a disability. These procedures must yield the information necessary
to determine if the child has a disability and their educational needs. The evaluation
must be completed prior to the initial provision of special education and related ser-
vices and within the time frame identified in state law, or within 60 days of receiving
parental consent for the evaluation if no deadline is specified by the state (34 CFR §
300.301). Informed parental consent for an initial assessment and the nondiscrimina-
tory testing and assessment procedures required by IDEA—Part B are discussed in
Chapter 6.

Student Evaluations and Eligibility Determination
In conducting an evaluation, IDEA—Part B requires the LEA to:

use a variety of assessment tools and strategies to gather relevant functional, devel-
opmental, and academic information about the child, including information provided
by the parent that may assist in determining whether the child has a disability ... and
the content of the child’s IEP, including information related to enabling the child to be
involved in and progress in the general curriculum (or, for preschool children, to par-
ticipate in appropriate activities); not use any single procedure as the sole criterion for
determining whether a child has a disability or determining an appropriate educational
program for the child; and use technically sound instruments that may assess the relative
contribution of cognitive and behavioral factors, in addition to physical or developmen-
tal factors. (34 CFR § 300.304[b])

In addition, assessment tools must be validated for the purpose used and be fair, and
the child must be assessed in all areas related to the suspected disability (see Chapter 6).



122 Ethics and Law for School Psychologists

The assessment strategies must provide information that directly assists in deter-
mining the education needs of the child (34 CFR § 300.304; also NASP Standards
11.3.7; 11.3.8).

After completion of the administration of tests and other evaluation procedures,
the determination of whether the child has a disability is made by a team that includes
qualified professionals and the parent. The composition of this team will vary depend-
ing on the nature of the child’s suspected disability. Some or all of the persons who
serve on this eligibility determination team may also serve on the IEP team. The par-
ent is given a copy of the evaluation report and documentation of determination of
eligibility (34 CFR § 300.306).

Under IDEA—Part B, parents have the right to obtain an independent educational
evaluation (IEE) of their child, and those findings must be considered by the school
“in any decision made with respect to the provision of [a FAPE] to the child” (34 CFR
§ 300.502[a], [c][1]). An IEE is an evaluation conducted by a qualified examiner who
is not employed by the district responsible for the education of the child in question.
The school is required only to consider, not to adopt, the IEE recommendations (e.g.,
James v. Board of Education of Aptakisic-Tripp Community Consolidated School Dis-
trict No. 102, 2009). The school, on request, must provide parents with information
about where an independent educational evaluation may be obtained and the district’s
criteria for an IEE (34 CFR § 300.502).

Depending on the circumstances, an IEE may be conducted at parent or school
expense. If the parent disagrees with the evaluation done by the school, the district is
required, with no unnecessary delay, to either ensure that an IEE is conducted at pub-
lic expense or initiate a due process hearing if it believes its evaluation was appropri-
ate. If the hearing officer determines that the evaluation was appropriate, parents may
proceed with an IEE, but at their own expense. The parents are entitled to only one
independent educational evaluation at school expense each time the LEA conducts an
evaluation with which the parents disagree (34 CFR § 300.502).

When a child is seen for reevaluation, the IEP team and other qualified profes-
sionals, as appropriate, review existing evaluation data on the child and, on the basis
of that review (along with input from the parents), identify what additional data are
needed to determine: (a) whether the child continues to have a disability and the edu-
cational needs of the child; (b) the present levels of academic achievement and related
developmental needs of the child; (c) whether the child continues to need special edu-
cation and related services; and (d) whether any additions or modifications to special
education and related services are needed to enable the child to meet the measurable
annual goals set out in their IEP and to participate, as appropriate, in the general
education curriculum. For reevaluations, the group may conduct its review without a
meeting (34 CFR § 300.305).

If, as part of a reevaluation, it is determined that no additional data are needed
to determine whether a child continues to have a disability, the school ensures that
the parents are notified of that determination and the reasons for it, along with
their right to request an assessment of the child. In this situation, the school is not
required to conduct an assessment unless requested by the child’s parents. A school
is required, however, to evaluate a child before determining that the child no longer
qualifies as disabled under Part B. If a student graduates from high school with
a regular diploma or exceeds age eligibility for special education under state law,
an evaluation is not needed. Schools must provide the graduating student with a
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summary of their academic achievement and functional performance, along with
recommendations on how to assist the student in meeting postsecondary goals (34
CFR §300.305).

Placements

In determining the educational placement of a child with a disability, including pre-
school children, the LEA is required to ensure that the placement decision is made
by a group of persons (including the parents and other persons knowledgeable
regarding the child) who consider the evaluation data and the placement options.
Placement must be determined at least annually based on the child’s IEP, must be
in the least restrictive environment (LRE), and must be as close as possible to the
child’s home. The child must be educated in the school that they would attend if not
disabled unless the parent agrees otherwise or the child requires some other arrange-
ment because of their special education needs. In selecting the LRE, consideration
is given to any potential harmful effect on the child or the quality of services that
they need, and a child is not removed from education in an age-appropriate general
classroom solely because some modifications in the general curriculum are needed
(34 CFR § 300.116; also see the section titled Least Restrictive Environment later in
this chapter).

Individualized Education Program

As previously noted, in the P.A. R.C. consent decree, the court required that instruc-
tional programs for each child with disabilities be “appropriate for his learning capa-
bilities,” and the Mills ruling required that each child’s education be “suited to his
needs.” This policy of providing an appropriate education for children with disabili-
ties is achieved in IDEA—Part B by the IEP. Congress viewed the IEP as a means
of preventing functional exclusion of children with disabilities from opportunities
to learn, and the yearly review of the IEP was seen as a safeguard against misclas-
sification and as a way to encourage continued parent involvement (H. R. Turnbull &
Turnbull, 2000). The students placed in private schools by the SEA or LEA must also
receive special education and related services in conformance with an IEP; in contrast,
school districts are given broad latitude in developing a service plan that determines
which parentally placed private school students with disabilities will receive special
education and related services and the types of services to be provided.

The Meeting

The SEA or LEA is responsible for initiating and conducting a meeting for the pur-
pose of developing the child’s initial IEP. The initial IEP meeting must be held within
30 calendar days after the determination that the child needs special education and
related services. Schools are not required to hold the TEP meeting within 30 days of
the referral for evaluation; the 30-day countdown to the IEP starts the day that the
group making the eligibility determination finds that the child qualifies for and needs
special education. Schools must have an IEP for each child with a disability in effect
at the beginning of each school year (34 CFR § 300.323).
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The Team

The IEP team is composed of: (a) the parents of the child; (b) at least one general
education teacher of the child (if the child is, or may be, participating in a general
education environment); (c) at least one special education teacher of the child, or, if
appropriate, at least one special education provider of the child; (d) a representative of
the LEA who is qualified to provide, or supervise the provision of, specially designed
instruction to meet the unique needs of children with disabilities, and who is knowl-
edgeable about the general curriculum and the availability of resources of the LEA;
(e) an individual who can interpret the instructional implications of evaluation results
(who may already be a member of the team in another capacity); (f) at the discretion
of the parent or the LEA, other individuals who have knowledge or special expertise
regarding the child, including related services personnel as appropriate; and (g) when-
ever appropriate, the child (34 CFR § 300.321).

If private school placement is under consideration by the IEP team, the LEA must
ensure that a representative of the private school attends the meeting or in some way
participates in the meeting to develop the initial IEP (e.g., videoconferencing or phone
conference call). After a child with a disability enters a private school or facility, any
meetings to review and revise the child’s IEP may be initiated and conducted by the
private school or facility at the discretion of the LEA, as long as the LEA and parents
are involved in any decisions about the IEP (34 CFR § 300.325).

If the purpose of the IEP meeting is to consider transition services for the student
(services to promote movement from school to postschool activities), the school must
invite the student to attend. If the student is not able to attend, the school must take
steps to ensure that the student’s preferences and interests are considered. With the
consent of the parents or the adult student, schools also must invite representatives
of agencies responsible for providing or paying for transition services to attend the
meeting or in some way participate in the planning of any transition services (34 CFR
§ 300.321).

Prior to 1975, parents often were not included in special education placement deci-
sions, and school policies of closed records made it difficult for parents to gain access
to information about how such decisions were made. Initially clarified in IDEA 1997,
the law states that each SEA or LEA must ensure that the parents of a child with a
disability are members of any group that makes decisions on the identification, evalu-
ation, and educational placement of their child (34 CFR § 300.501). To ensure parent
participation and shared decision making in the development of the IEP, IDEA—
Part B requires the school to provide adequate prior notice of team meetings, and
the meetings must be scheduled at a mutually agreed-upon time and place. Notice
must include the purpose, time, place, and location of the meetings and who will be in
attendance (34 CFR § 300.322). A “meeting” does not include informal or unsched-
uled conversations among school personnel or conversations on issues such as teach-
ing methodology, lesson plans, or coordination of services. A meeting also does not
include preparatory activities that school personnel engage in to develop a proposal
(or a response to a parent proposal) that will be discussed at a later meeting (34 CFR
§ 300.501).

Schools must make reasonable efforts to ensure that parents understand, and are
able to participate in, any group discussions relating to the educational placement
of their child, including providing interpreters for parents who are deaf or whose
native language is other than English (34 CFR § 300.322; also see Chapter 6). If nei-
ther parent can attend, the school must attempt to ensure parent participation using
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other means, such as telephone conference calls or videoconferencing (34 CFR §
300.501). The IEP meeting may be conducted without parent participation only
if the school is unable to convince the parents to attend. The school must docu-
ment its efforts to arrange a mutually agreed-upon meeting. This documentation
might include records of telephone calls and the results of those calls, copies of
correspondence to parents and responses, or records of home visits or visits to the
parents’ place of employment (34 CFR § 300.322; also Doug C. v. Hawaii Depart-
ment of Education, 2013).

The 2004 changes to special education law introduced greater flexibility with regard
to IEP meetings. First, a member of the IEP team is not required to attend the IEP
meeting if the parent and the school agree, in writing, that the attendance of that
member is not necessary. If the meeting involves discussion related to the excused
member’s area of expertise, they must submit written input to the parent and IEP
team prior to the meeting (34 CFR § 300.321). Second, consolidation of the reevalu-
ation and IEP team meetings is encouraged. Third, after the annual IEP meeting for
the school year and if the parent and school agree, a child’s IEP may be modified in
writing without convening additional meetings (34 CFR § 300.324).

Development of the Individualized Educational Program

The IDEA—Part B outlines a number of factors the IEP team is obligated to con-
sider in developing each child’s IEP. The team must consider the strengths of the
child; the concerns of the parents; the results of the initial evaluation or most
recent evaluation of the child; and the academic, developmental, and functional
needs of the child. In addition, the team should consider the next five special fac-
tors: (1) In the case of a child whose behavior impedes their learning or that of oth-
ers, the team should consider strategies, including positive behavioral interventions
and supports, to address that behavior; (2) in the case of a child who is an English
learner, the team should consider the language needs of the child as those needs
relate to their IEP; (3) in the case of a child who is blind or visually impaired, the
team should consider providing instruction in Braille and the use of Braille, unless
the IEP team determines after evaluation of reading and writing skills and needs
(including future needs and available media) that use of Braille is not appropriate
for the child; (4) in the case of the child who is deaf or hard of hearing, the team
should consider the child’s full range of needs, including language and communi-
cation needs, opportunities for direct communications with peers and professional
personnel in the child’s language and communication mode, opportunities for
direct instruction in the child’s language and communication mode, and academic
level; and (5) whether the child requires assistive technology devices and services
(34 CFR § 300.324).

Content of the Individualized Educational Program

The written IEP must include the following:

* A statement of the child’s present levels of academic achievement and functional
performance, including how the child’s disability affects the child’s involvement
and progress in the general education curriculum or, for preschool children, as
appropriate, how the disability affects the child’s participation in appropriate
activities.



126 Ethics and Law for School Psychologists

* A statement of measurable annual goals, including academic and functional
goals designed to meet the child’s needs that result from their disability, to enable
the child to be involved in and make progress in the general education curric-
ulum, and to meet each of the child’s other educational needs that result from
the child’s disability. For a child who will take alternate assessments aligned to
alternative achievement standards, the IEP includes a description of bench-
marks or short-term objectives.

* A description of how the child’s progress toward meeting the annual goals will be
measured and when periodic reports on the progress the child is making toward
meeting the annual goals (such as through the use of quarterly or other periodic
reports, concurrent with the issuance of report cards) will be provided.

* A statement of the special education and related services and supplementary
aids and services, based on peer-reviewed research to the extent practicable,
to be provided to the child or on behalf of the child, and a statement of
the program modifications or supports for school personnel that will be
provided to enable the child to advance appropriately toward attaining the
annual goals, to be involved in and make progress in the general curriculum,
to participate in extracurricular and other nonacademic activities, and to be
educated and participate with other children with disabilities and nondis-
abled children.

* An explanation of the extent, if any, to which the child will not participate with
nondisabled children in general education and in nonacademic activities.

* A statement of any individual accommodations that are necessary to measure
the academic achievement and functional performance of the child on state
and districtwide assessments. If the IEP team determines that the child must
take an alternate assessment instead of a particular regular state or districtwide
assessment of achievement, a statement of why the child cannot participate in
the regular assessment and why the particular alternate assessment selected is
appropriate for the child.

* The projected date for the beginning of the services and modifications and the
anticipated frequency, location, and duration of those services and modifications.

* Beginning not later than the first IEP to be in effect when the child turns 16,
or younger if determined appropriate by the IEP team, and updated annually
thereafter, the IEP must include appropriate measurable postsecondary goals
based on age-appropriate transition assessments related to training, education,
employment, and, where appropriate, independent living skills, and the transition
services (including courses of study) needed to assist the child in reaching those
goals.

* In a state that transfers rights at the age of majority, beginning not later than
one year before the child reaches the age of majority under state law, the IEP
must include a statement that the child has been informed of their rights that
will transfer to the child on reaching the age of majority. (Adapted from 34 CFR
§ 300.320[a])

Parents must be given a copy of the IEP at no cost (34 CFR § 300.322).
Special Education. The IEP must include a statement of the specific special edu-
cation and related services to be provided to the child. The term special education
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is defined as “specially designed instruction, at no cost to the parents, to meet the
unique needs of a child with a disability, including instruction conducted in the
classroom, in the home, in hospitals and institutions, and in other settings” (34
CFR §300.39[a][1][i]). Special education includes instruction in physical education,
vocational education, and travel training (i.e., instruction in the skills necessary
to move effectively and safely from place to place), if designed to meet the unique
needs of a child with a disability. Speech pathology instruction is included as spe-
cial education; however, speech pathology also can be a related service (34 CFR
§ 300.39).

The IDEA—Part B requires schools to provide a statement of needed transition
services for students with disabilities beginning at age 16 (or younger if appropriate)
as part of the IEP. Transition services means a coordinated set of activities for a child
with a disability that:

(1) is designed to be within a results-oriented process, that is focused on improving
the academic and functional achievement of the child to facilitate the child’s
movement from school to post-school activities, including postsecondary edu-
cation, vocational education, integrated employment (including supported
employment), continuing and adult education, adult services, independent liv-
ing or community participation;

(2) 1s based on the individual child’s needs, taking into account the child’s
strengths, preferences, and interests; and includes instruction; related ser-
vices; community experiences; the development of employment and other
post-school adult living objectives; and, if appropriate, acquisition of daily
living skills and provision of a functional vocational evaluation. (34 CFR §
300.43[a][1-2])

Related Services. Related services means:

transportation and such developmental, corrective, and other supportive services as are
required to assist a child with a disability to benefit from special education, and includes
speech-language pathology and audiology services, interpreting services, psychological
services, physical and occupational therapy, recreation, including therapeutic recreation,
early identification and assessment of disabilities in children, counseling services, includ-
ing rehabilitation counseling, orientation and mobility services, and medical services for
diagnostic or evaluation purposes. Related services also include school health services
and school nurse services, social work services in the schools, and parent counseling and
training. (34 CFR § 300.34[a])

Under IDEA—Part B, a related service cannot “stand alone—it must be attached to
a special education program, and it must be a necessary service for the child to ben-
efit from special instruction” (Slenkovich, 1988, p. 168). If the child is not eligible for
special education under IDEA—Part B, there can be no related services, and the child
(lacking a disability) is not covered under IDEA.

Supplementary Aids and Services. Supplementary aids and services means “aids,
services, and other supports that are provided in general education classes or other
education-related settings, and in extracurricular and nonacademic settings, to enable
children with disabilities to be educated with nondisabled to the maximum extent
appropriate” (34 CFR § 300.42).
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Implementation of the Individualized Educational Program

The IEP must be made accessible to each of the child’s teachers and service providers,
and each must be informed of their responsibilities under the IEP and of the specific
accommodations, modifications, and supports that must be provided under the IEP
(34 CFR § 300.323). The school is accountable for providing the special education
instruction and related services outlined in the IEP. The description of services to
be provided is an “enforceable promise” (Slenkovich, 1988, p. 168; Tyler W. v. Upper
Perkiomen School District, 2013). However, neither the school nor the teacher may be
held liable if a student fails to achieve their IEP goals. Recommendations for services
the school is not required to provide (e.g., for family therapy) should be made sepa-
rately from the IEP (Slenkovich, 1987b).

Special education and related services are made available as soon as possible follow-
ing the development of the IEP (34 CFR § 300.323). If the parents and school do not
agree on the content of the IEP, either party may request mediation or a due process
hearing. Unless parents and the school agree otherwise, the student remains in their
present placement during any due process proceeding. This is the szay put rule (34 CFR
§ 300.518).

Each child’s IEP must be reviewed and revised at least annually, and each child
must be seen for reevaluation at least once every three years, or more often if war-
ranted (34 CFR § 300.324, 300.303). However, as noted previously, if the IEP team
determines that no additional assessment data are needed as part of a reevalua-
tion, the LEA is not required to conduct additional assessments unless requested
by the child’s parents or teacher. During the annual review of the IEP, the team
must determine whether the annual goals for the child are being achieved and
revise the IEP as appropriate to address: (a) any lack of expected progress toward
annual goals and progress in the general curriculum, (b) the results of any reevalu-
ations conducted, (¢) information about the child provided by the parents, or (d)
the child’s anticipated needs. The general education teacher is required to partici-
pate in the IEP review as appropriate. The LEA also must convene an IEP meet-
ing if an agency fails to provide the transition services described in a child’s IEP
(34 CFR § 300.324).

Least Restrictive Environment

As noted earlier in the chapter, prior to 1975, children with moderate or severe dis-
abilities often were routinely excluded from school. Children with mild disabilities fre-
quently were segregated in special classes with few opportunities to interact with their
nondisabled peers. In some cases, these classes were located in a separate corridor of
the school. At times, the less capable teachers were assigned to teach children with dis-
abilities, and typically the classroom facilities and equipment were less adequate than
for nondisabled children (H. R. Turnbull & Turnbull, 2000). Few special class children
ever returned to the mainstream.

The least restrictive alternative doctrine evolved from court decisions starting in
the 1960s (e.g., Wyatt v. Stickney, 1971). H. R. Turnbull and Turnbull (2000) summa-
rized this constitutionally based doctrine as follows: “Even if the legislative purpose
of a government action is appropriate ... the purpose may not be pursued by means
that broadly stifle personal liberties if it can be achieved by less oppressive restrictive
means” (p. 243). The doctrine of least restrictive alternative was at the foundation of
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the deinstitutionalization movement in the field of mental health in the late 1960s
and early 1970s. The doctrine recognizes that it may be necessary to restrict personal
freedoms when treating an individual who is mentally ill, but the state should deprive
the patient of their liberties only to the extent necessary to provide treatment (H. R.
Turnbull & Turnbull, 2000).

This principle also was applied to the education of children with disabilities in spe-
cial education law with the requirement that special education and related services be
provided in a setting that is the LRE appropriate for the child. Congress recognized
that integration of children with disabilities into the educational mainstream was not
likely to occur without a legal mandate. Many educators and nondisabled students
and their parents held negative stereotypes and attitudes toward special education
students (R. Martin, 1979). Consequently, IDEA—Part B requires the SEA or LEA
to ensure the following:

To the maximum extent appropriate, children with disabilities, including children in
public or private institutions or other care facilities, are educated with children who are
nondisabled; and special classes, separate schooling, or other removal of children with
disabilities from the regular educational environment occurs only when the nature or
severity of the disability is such that education in regular classes with the use of sup-
plementary aids and services cannot be achieved satisfactorily. (34 CFR § 300.114[a][2])

Congress intended that the SEA or LEA make available a continuum of alternative
placements to meet the needs of children with disabilities, including instruction in
general education classes with supplementary services, special classes, special schools,
home instruction, and instruction in hospitals and institutions (34 CFR § 300.115).
Congress also intended that decisions about the extent to which students with dis-
abilities can be educated with nondisabled children be made on the basis of the child’s
individual needs and capabilities.

A number of court decisions have addressed the school’s responsibility to ensure
that children with disabilities are educated in the least restrictive appropriate environ-
ment (e.g., Daniel R.R. v. Texas Board of Education, El Paso Independent School Dis-
trict, 1989; Greer v. Rome City School District, 1991; Sacramento City Unified School
District, Board of Education v. Rachel H., 1994). In Greer (1991), the judge noted
that “Congress created a statutory preference for educating handicapped children
with non-handicapped children” (p. 695). In Sacramento City Unified School District,
Board of Education v. Holland (1992), the court stated that the IDEA’s preference for
inclusion of children with disabilities in the general educational environment “rises
to the level of a rebuttable presumption” (pp. 877-878). This means that placement
decision making must begin with the assumption that the child can be educated in the
general education classroom:

Before the school district may conclude that a handicapped child should be educated
outside the regular classroom, it must consider whether supplemental aids and services
would permit satisfactory education in the regular classroom. The school district must
consider the whole range of supplemental aids and services, including resource rooms
and itinerant instruction, for which it is obligated under the Act. ... Only when the handi-
capped child’s education may not be achieved satisfactorily, even with one or more of
these supplemental aids and services, may the school board consider placing the child
outside of the regular classroom. (Greer, 1991, p. 696)
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In Holland (1992) and, on appeal, Sacramento City Unified School District, Board of
Education v. Rachel H. (1994), the courts established a four-part test for determin-
ing compliance with the IDEA’s mainstreaming requirement. These rulings concerned
Rachel, an elementary school child with moderate mental impairment (IQ 44), whose
parents requested full-time placement in a general education classroom with supple-
mental services. The school district, however, believed that Rachel was “too severely
disabled to benefit” from full-time placement in the general education classroom and
recommended special education placement for all academic instruction (p. 1403). The
Hollands appealed the school’s placement decision to a state hearing officer, who
ordered the district to place Rachel in a general education classroom with supportive
services. The school district appealed this determination to the district court (1992),
to the circuit court (1994), and to the Supreme Court (certiorari denied, 1994). The
courts affirmed the hearing officer’s decision that Rachel should be educated in the
general education classroom.

In Holland (1994, p. 1404), the courts considered these four factors in determining
the least restrictive appropriate environment: (a) the educational benefits available
in a general education classroom, supplemented with appropriate aids and services,
as compared with the educational benefits of a special education classroom; (b) the
nonacademic benefits of interaction with children who are not disabled; (c) the effect
of the child’s presence on the teacher and other children in the classroom; and (d) the
cost of educating the child in a general education classroom.

In evaluating the educational benefit of inclusion in the general education class-
room, the Holland rulings considered the learning opportunities available in alternative
settings and the child’s likely progress toward IEP goals if placed in the general edu-
cation classroom. In evaluating nonacademic benefits, the court considered whether
the child was likely to interact with and learn from other children in the inclusive
placement. As noted in an earlier case, the presumption of inclusion in the general
education classroom is not rebutted unless the school shows that the child’s disabilities
are so severe that they will receive little or no educational benefit from inclusion (e.g.,
Devries v. Fairfax County School Board, 1989).

With regard to the effect of the child’s presence on the teacher and other children,
the court in Holland (1994, p. 1401) considered two aspects of disruptive behavior: (a)
whether there was detriment because the child was disruptive, distracting, or unruly,
and (b) whether the child would take up so much of the teacher’s time that the other
students would suffer from lack of attention. Holland thus suggested that an IEP team
may consider the impact of the child’s behavior on the setting where services are pro-
vided in determining an appropriate placement. However, the education of the other
children must be compromised by the inclusion of the child with a disability to justify
exclusion on this basis. The child may be excluded from the general education envi-
ronment only if “after taking all reasonable steps to reduce the burden to the teacher,
the other children in the class will still be deprived of their share of the teacher’s
attention” (Holland, 1992, p. 879; see also B.E. L. v. Hawaii, 2014; Daniel R.R. v. Texas
Board of Education, El Paso Independent School District, 1989).

Schools also may consider the cost of providing an inclusive education. However,
the cost must be significantly more expensive than alternative placements to justify an
exclusion from the general education classroom on the basis of cost (Holland, 1994).

The IDEA regulations state that “in selecting the [least restrictive environment],
consideration is given to any potential harmful effect on the child or on the quality
of services that he or she needs; and ... [the] child with a disability is not removed
from education in age-appropriate regular classrooms solely because of needed
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modifications in the general education curriculum” (34 CFR § 300.116[d—e]). How-
ever, several court cases suggest that the law does not require general education teach-
ers to “modify the curriculum beyond recognition” (Daniel R.R. v. Texas Board of
Education, 1989, p. 1048). Daniel R. R. and Brillon v. Klein Independent School District
(2004) suggested that a fifth factor can be considered in making placement decisions,
namely, whether the child can benefit from the general education curriculum without
substantial and burdensome curricular modifications. In Daniel R. R. (1989), the court
noted: “Mainstreaming would be pointless if we forced instructors to modify the reg-
ular education curriculum to the extent that the handicapped child is not required to
learn any of the skills normally taught in regular education” (p. 1049). In the Brillon
(2004) case, the court noted that placement of a second grader with disabilities in
general education for social studies and science “required the school district to make
unduly burdensome modifications to the regular curriculum” (p. 314). For this reason,
the court held that providing social studies and science instruction to the child in the
special education setting did not violate the least restrictive environment requirement.

As H. R. Turnbull and Turnbull (2000) noted, the courts have recognized that
appropriate sometimes means more, rather than less, separation from the general edu-
cation classroom. The LRE favors integration but allows separation when separa-
tion is needed to achieve a satisfactory educational program for the child. In 4. W v
Northwest R-1 School District (1987, p. 163), the judge noted that the mainstreaming
requirement is “inapplicable” where it cannot be achieved satisfactorily.

A school placement that allows a child to remain with their family is considered
to be less restrictive than a residential placement. The IDEA also indicates a pref-
erence for a neighborhood school. Part B regulations state that unless “the IEP of
a child with a disability requires some other arrangement, the child is educated in
the school that he or she would attend if not nondisabled” (34 CFR § 300.116][c]).
However, although the law indicates a preference for neighborhood schooling,
proximity of the school is only one factor the IEP team must consider in making
placement decisions. The court in Flour Bluff Independent School District v. Kath-
erine M. (1996) noted, “Distance remains a consideration in determining the least
restrictive environment. ... The child may have to travel farther, however, to obtain
better services” (p. 695).

The SEA or LEA also must ensure that a child with a disability has opportunities
to participate with nondisabled children in nonacademic and extracurricular activities
(e.g., meals, recess, clubs, and interest groups) to the maximum extent appropriate to
the needs of the child (34 CFR § 300.117). However, in several cases (e.g., Rettig v.
Kent City School District, 1986), the courts ruled that IDEA—Part B does not require
schools to provide nonacademic and extracurricular activities to children with dis-
abilities without regard for their ability to benefit from the experience.

The Meaning of Appropriate Education

The IDEA—Part B also requires that children with disabilities be offered a FAPE in
the LRE. Since the passage of Pub. L. No. 94-142, a number of court cases have pro-
vided further interpretation of appropriate education. In their decision making about
what is appropriate, the courts have considered several different factors, including
whether IDEA—Part B procedures were followed in developing the IEP and whether
the IEP is consistent with the intent of the law (H. R. Turnbull & Turnbull, 2000).
Board of Education of the Hendrick Hudson Central School District v. Rowley (1982)
was the first case to reach the Supreme Court in which the Court attempted to define
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appropriate education (see Case 4.1). The Supreme Court’s interpretation of appro-
priate education in Rowley has shaped all subsequent court decisions concerning the
meaning of appropriate education under Part B. Rowley suggested that IDEA ensures
only an education program reasonably designed to benefit the student, not the best
possible or most perfect education. The Rowley decision set forth a two-pronged test
of appropriate education, namely, “Were IDEA procedures followed in developing
the IEP?” and “Is the program reasonably designed to benefit the child?”

Case 4.1

Board of Education of the Hendrick Hudson Central School District v.
Rowley (1982)

The case involved Amy, a child with deafness and minimal residual hearing,
who understood about 50% of spoken language by lip-reading. During her kin-
dergarten year, the school provided an FM hearing aid to amplify speech. Her
IEP for first grade included continued use of the hearing aid, instruction from a
tutor for the deaf one hour each day, and speech therapy three hours each week.

Amy’s parents also requested that the school provide an interpreter for the
deaf in the classroom in order for her to make optimal school progress. The
school and a hearing officer agreed that an interpreter was too costly and not
needed because “‘Amy was achieving educationally, academically, and socially’
without such assistance” (Rowley, p. 185). A district court, however, found in
favor of the parents and noted that without the interpreter Amy was not af-
forded the opportunity to achieve her full potential.

Based on a review of the history of special education law, the Supreme
Court concluded that Congress intended only to provide an education program
“reasonably calculated to enable the child to receive educational benefits” (p.
207) or a “basic floor of opportunity” (p. 200). It was noted that there is no
requirement under the Education for the Handicapped Act (now IDEA) that
the school provide services that maximize the potential of a child with disabil-
ities; the “furnishing of every special service necessary to maximize each hand-
icapped child’s potential is, we think, further than Congress intended to go”
(p- 199). The Court found in favor of the school.

After Rowley, parents challenged whether their child’s special education program
was reasonably calculated to enable their child to receive educational benefits in a
number of lower court cases. Subsequent rulings (e.g., Cordrey v. Euckert, 1990) indi-
cated that a child’s program must be likely to provide meaningful benefit, that is, more
than de minimis or trivial benefit, in relation to the child’s potential. Most recently, in
Endrew F. v. Douglas County School District RE-1 ([Endrew F.], 2017), the Supreme
Court again addressed the FAPE question (Case 4.2).

Case 4.2

Endrew F. v. Douglas County School District RE-1 (2017)

Endrew F., a student with autism, was a student at the Douglas County School
District, from pre-school through fourth grade. He received an IEP during that
time but, by fourth grade, Endrew’s parents felt that he was no longer making
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progress. When the IEP for fifth grade was similar to his previous IEPs, En-
drew’s parents withdrew him from school and placed him in a private school
where his progress significantly increased. Endrew’s parents then sued under
the IDEA for reimbursement for his private school tuition.

Citing Rowley as precedent, the federal district and appellate courts found
in favor of the school district stating that his IEPs had be “reasonably calcu-
lated for him to make some progress” and that was all that was required. On
appeal to the U.S. Supreme Court, the Court held that the correct standard
meant, “a school must offer an IEP reasonably calculated to enable a child to
make progress appropriate in light of the child’s circumstances” (2017, p. 994)

The Court went on to say that the provisions of the IDEA governing the
IEP development process provided guidance as to determining what it means
to “meet the unique needs” of a child with a disability. (p. 1000) “A child’s IEP
need not aim for grade-level advancement if that is not a reasonable prospect.
But that child’s educational program must be appropriately ambitious in light
of his circumstances, just as advancement from grade to grade is appropriately
ambitious for most children in the regular classroom. The goals may differ, but
every child should have the chance to meet challenging objectives. This stan-
dard is more demanding than ‘merely more than de minimis’ (p. 1000).

In its opinion, the Supreme Court affirmed the wording from Rowley, stating that
there is no “bright line” to guide courts regarding the adequacy of an IEP. As is com-
mon with all courts, the Court did not want to replace the expert decisions of educa-
tors with the opinion of the Court, but rather to make sure that an appropriate process
was followed to elicit all information needed to make IEP decisions in the best interest
of the special education student. The Court focused on the IEP as a process whereby
educational experts and parents have a chance to fully discuss the child, their progress,
and strategies to optimize that progress. An implication of Endrew F. is that schools
should ensure expert staffing and sound judgment when developing their IEP’s so that
they are able “to offer a cogent and responsive explanation” of their IEP prior to the
case reaching mediation or the court (p. 1002).

Also, as foreshadowed in the Rowley opinion, schools, not parents, have the author-
ity to select specific instructional methodologies as long as the methods chosen are
considered to be acceptable evidence-based practice (e.g., Ridley School District v.
M.R., 2012). The courts also have ruled that when two or more appropriate place-
ments are available, IEP team members may consider costs to the school in determin-
ing a child’s education placement (e.g., Clevenger v. Oak Ridge School Board, 1984).

Extended School Year

The IDEA requires extended school year (ESY) services for a child with a disability
if they are necessary to ensure an appropriate public education for the child. ESY
services are provided beyond the normal school year, in accordance with the child’s
IEP and at no cost to the child’s parents. Such services must be provided only if a
child’s IEP team determines, on an individual basis, that the services are necessary for
the child to receive a free and appropriate public education (34 CFR § 300.106). The
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following standard for determining whether a child with disabilities is entitled to ESY
services has gained acceptance:

If a child will experience severe or substantial regression during the summer months in the
absence of a summer program, the handicapped child may be entitled to year-round ser-
vices. The issue is whether the benefits accrued to the child during the regular school year
will be significantly jeopardized if he is not provided an educational program during the
summer months. (Alamo Heights Independent School District v. State Board of Education,
1986, p. 1158)

According to Cordrey (1990) and Reusch v. Fountain (1994), “This standard is satisfied
when it is shown that the student will suffer a significant regression of skills or knowledge
without a summer program, followed by an insufficient recoupment of the same during
the next school year” (Reusch, 1994, p. 1434). The courts have ruled that parents do not
need empirical data demonstrating regression during summer and slow recoupment to
establish that their child is entitled to ESY services (Cordrey, 1990; Johnson v. Independ-
ent School District No. 4 of Bixby, Tulsa County, Oklahoma, 1990). The court in Cordrey
noted that it is unfair to require that a child demonstrate regression in the absence of
summer programming in order to be entitled to such programming in subsequent sum-
mers and suggested that decisions about whether a child is entitled to ESY services can be
based on predictive factors (i.e., the child is likely to show significant regression and slow
recoupment of skills). Furthermore, decisions about whether a child is likely to show
regression and slow recoupment may rely on “expert opinion, based on professional indi-
vidual assessment” when empirical data are not available (Cordrey, 1990, p. 1472). Thus,
rulings suggest schools may not require definitive empirical evidence of prior regression
and slow recoupment in determining whether a child is entitled to ESY services.

In the 2014 case of T.M. ex. rel. A.M. v Cornwall Cent. School District, the court
held that to determine the LRE for ESY services, a school district must consider a
continuum of alternate placements, both public and private, and choose that place-
ment that is most appropriate. The issue in this case was the appropriate ESY services
for an autistic student who, during the school year, was mainstreamed in the general
education classroom. The court said if that placement was appropriate during the
year, it was appropriate during the summer.

Assistive Technology

The IDEA requires schools to ensure that assistive technology devices and services
are made available to a child with a disability if the child requires the devices and
services to receive an appropriate public education. An assistive technology device is
“any item, piece of equipment, or product system, whether acquired commercially
off the shelf, modified, or customized, that is used to increase, maintain, or improve
the functional capabilities of a child with a disability. The term does not include a
medical device that is surgically implanted” (e.g., cochlear implants) (34 CFR § 300.5).
Schools are not obligated to provide eyeglasses, hearing aids, or braces. However, they
must ensure that hearing aids are functioning properly (34 CFR § 300.113). Assistive
technology service is “any service that directly assists a child with a disability in the
selection, acquisition, or use of an assistive technology device” (34 CFR § 300.6).
Assistive technology services include evaluation of the needs of a child with a disabil-
ity; purchasing, leasing, or otherwise providing for the acquisition of an assistive tech-
nology device; selecting, designing, fitting, or customizing such devices; coordinating
and using devices with other therapies or interventions; and training the child and the
professionals involved in the use of the device (34 CFR § 300.6).
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Freedom from Harassment

In Shore Regional High School v. P.S. (2004) (Case 4.3), a federal court of appeals held
that a school district failed to offer a free and appropriate education to a student who was
subjected to severe and prolonged harassment by other students (also 7K. v. New York
City Department of Education, 2011). In response to growing concerns about harassment
and bullying of students with disabilities, the OSEP issued a “Dear Colleague Letter” to
school districts in 2013 (Musgrove & Yudin, 2013). The letter noted that a student who
is bullied may not be receiving an education that confers benefit because of the bullying.
Consequently, to fulfill their obligations to students under IDEA, schools must take steps
to prevent and remedy bullying of students with disabilities. The OSEP also advised that,
when a student with a disability is the target of bullying, attempting to solve the problem
by moving him or her to a more “protected” setting could result in a denial of the stu-
dent’s right to be educated in the least restrictive environment. (Also see U.S. Department
of Education Office for Civil Rights Letter to Yakima School District No. 7, 2015).

Case 4.3

Shore Regional High School v. P.S. (2004)

P.S. was teased and bullied by other pupils in the early elementary grades, and
the physical and verbal harassment intensified in the middle school. He was
called names such as “Loser,” “Bit Tits,” and “Fat Ass”; bullies threw rocks at
him; and a student hit him with a padlock in gym class. Bullies warned other
students not to interact with him, and when he sat down at a cafeteria table,
other students moved away. Despite repeated complaints by P.S.’s parents, the
school administration failed to address the bullying.

Because of the severe and relentless harassment by other students, P.S. became
depressed in middle school, his grades declined, and he attempted suicide. P.S.
was placed in special education, with his school day modified so he could avoid
situations where he would likely be harassed. P.S. was scheduled to attend the
high school in his district, Shore Regional High School, beginning in ninth
grade. Unhappy with the constant and continuing harassment of their son and
the school district’s failure to address the problem, P.S.’s parents requested a
transfer to a public school in a neighboring district. When Shore High refused
the transfer, P.S.’s parents unilaterally placed him in an out-of-district school and
then took steps to recover out-of-district tuition, related costs, and attorney fees
from Shore High. In requesting reimbursement, P.S.’s parents argued that Shore
High had not offered P.S. a FAPE in the LRE. The courts ultimately upheld this
request for reimbursement, noting that Shore High failed to offer “an education
sufficiently free from the threat of harassment to constitute a FAPE” (p. 199).

Summary

Schools are required to offer a child with a disability an individualized education
program reasonably calculated to enable the child to make progress in light of the
child’s circumstances. The child must be educated in the least restrictive environment,
meaning that the child is educated with students who are not disabled as much as
feasible, and in the general education classroom, unless placement in the general edu-
cation classroom cannot be achieved satisfactorily even with individual supports and
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services. The IDEA does not require that the school provide a program designed to
maximize the potential of a child with disabilities.

Scope of Required Related Services

As noted earlier in the chapter, under IDEA—Part B, a child must be found eligible
for special education before they qualify to receive related services, and the related
services must be necessary to assist the child with disabilities to benefit from special
education. The related services provision includes school health, school nurse, and
counseling services, but medical services are provided only for diagnostic and evalu-
ation purposes to determine a child’s medically related disability (34 CFR § 300.34).
This is the medical exclusion.

Whether certain services fall within the parameters of school health or counseling
services (and are thus provided under IDEA—Part B) has been the focus of a number
of court cases. Irving Independent School District v. Tatro (1984) (Case 4.4) was a key
case in determining the scope of school health services required under IDEA—Part B.
In this case, the Supreme Court ruled that the school must provide clean intermittent
catheterization (CIC) for a child with a disability as a related service needed for her to
benefit from special education. In the Court’s opinion, CIC is not a medical service
because it can be performed by a trained layperson and requires only several minutes
every three or four hours.

Case 4.4

Irving Independent School District v. Tatro (1984)

Amber Tatro was born with spina bifida and had orthopedic and speech impair-
ments and a neurogenic bladder. Because she was unable to empty her bladder
voluntarily, she required CIC every three or four hours. This procedure involves
insertion of a catheter into the urethra to drain the bladder and can be per-
formed in a few minutes by a trained layperson.

Amber first received special education services at age 3, and her IEP
provided early child development classes, occupational therapy, and physical
therapy. There was no provision for CIC as requested by Amber’s parents, how-
ever. The school held that CIC is a medical service and, under the EHA (now
IDEA), the school is required to provide medical services only for the purpose
of diagnosis to determine the child’s medically related disability.

Tatro ultimately reached the Supreme Court, and the Court decided in favor
of the parents. The Court reasoned that Amber could not attend class (and,
therefore, could not benefit from special education) without CIC as a related
supportive service and held that CIC is not a medical service because it can
be performed by a trained layperson or school nurse (i.e., a physician is not
required).

Thus, in accordance with 7atro, schools are not responsible for providing school
health services that must be performed by a physician rather than a nurse or trained
layperson. But what if a child requires full-time nursing care? Until 1999, courts ruled
that full-time nursing care was beyond the scope of the services that must be pro-
vided by the schools (e.g., Detsel v. Board of Education of the Auburn Enlarged City
School District, 1987). However, in 1999, the Supreme Court decided Cedar Rapids
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Community School District v. Garret F. by Charlene F., a case concerning a ventilator-
dependent student who required continuous, one-on-one nursing services to remain
in school. Contrary to previous lower court rulings, the Supreme Court held that the
school must provide full-time nursing services if such services are necessary for a child
with a disability to benefit from special education. The Court reiterated Tatro, stating
that schools are not responsible for services that must be performed by a physician,
but made clear that the nursing services a child needs to benefit from special education
must be provided without regard to the cost to the school.

Another question that arises under the related services provision of the IDEA—
Part B is: When is the school responsible for the cost of psychotherapy as a related
service? Counseling services identified as related services in the regulations include
“services provided by qualified social workers, psychologists, guidance counselors,
and other qualified personnel” (34 CFR § 300.34[c][2]). Psychological services include
“planning and managing a program of psychological services, including psycho-
logical counseling for children and parents” (34 CFR § 300.34[c][10][v]). Schools are
required to provide these services at no cost to the parents when they are included in
the child’s IEP.

However, more difficult questions have arisen with regard to psychotherapy pro-
vided by a physician (i.e., psychiatric treatment). In Max M. v. Thompson (1984, p.
1444), the court held, “The simple fact that a service could be or actually is rendered
by a physician rather than a non-physician does not dictate its removal from the list of
required services” under special education law. The court went on to say that the limit
to psychiatric services is cost: “A school board can be held liable for no more than the
cost of the service as provided by the minimum level health care personnel recognized
as competent to perform the related service” (p. 1444). Thus, this ruling (subsequently
cited in multiple cases) suggests that in states where a psychologist or social worker is
recognized as competent to provide psychotherapy, the school is responsible only for
the amount it would cost for a psychologist or social worker to perform the service.

Court decisions have been inconsistent with regard to the school’s responsibility
when a child is placed in a residential mental health facility. In Kruelle v. New Castle
County School District (1981, p. 693), the court noted that, in some cases, a child’s
“social, emotional, medical and educational problems are so intertwined” that a court
is not able to determine whether the primary purpose of a residential placement is
educational (and therefore the school’s financial responsibility under IDEA) or medi-
cal. In Kruelle, a student’s placement in a residential facility was determined to be the
least restrictive appropriate placement for the student and the school was required
to assume financial responsibility for the residential placement. However, in a more
recent case, the court did not find that the academic and mental health needs of a
student were “too intertwined” to determine the primary purpose of the residential
placement. In Munir v. Pottsville Area School District (2013), the court held that a
child who was parentally placed in a mental health facility was so placed because of
the child’s psychiatric (medical) needs rather than the school’s failure to offer a free
appropriate education to the child and ruled that the school would not be required
to assume financial responsibility for the child’s residential mental health placement.

Coordination of IDEA, Medicaid, and Private Health Insurance

When a child with a disability has multiple health-related needs, the cost of school
health and nursing services can be extraordinarily high. The IDEA, however, typically
funds only a small portion of the extra expenses involved in educating a child with
a disability. States may set aside up to 10% of their monies for a so-called high-cost



138 Ethics and Law for School Psychologists

fund to be used to reimburse districts when the cost of providing special education
and related services to a high-need child with a disability is greater than three times
the average pupil expenditure (34 CFR § 300.704).

In 1990, the U.S. Department of Health and Human Services (U.S. HHS) signaled
greater willingness to allow Medicaid coverage for health-related services for children
receiving special education (see the 1991-1992 “HHS Policy Clarification” prepared
by the U.S. HHS in cooperation with the U.S. DOE). In this policy clarification, HHS
stated that school districts can bill the Medicaid program for medically necessary
health-related services provided at school, at home, or in a residential facility if the
child is eligible under the state’s Medicaid plan. Medicaid now covers a broad range
of medical services (e.g., physician’s services, prescription drugs, therapeutic inter-
ventions such as occupational therapy, psychological services), and states have con-
siderable flexibility in defining Medicaid eligibility groups. Under IDEA, the state’s
governor must ensure interagency agreements regarding Medicaid and other public
insurance agencies. Medicaid precedes the financial responsibility of the LEA and
SEA, but the SEA remains the payer of last resort (34 CFR § 300.154).

An LEA must obtain parent consent before the school accesses the child’s or par-
ent’s Medicaid or other insurance for the first time, and it is a one-time consent.
The LEA must provide written notification to the child’s parents before consent is
obtained, and this notice must inform parents of their rights regarding the LEA
accessing Medicaid or other insurance. More specifically, parents must be informed
that they are not required to sign up for or enroll in public benefits or other insur-
ance programs in order for their child to receive a free and appropriate education
under Part B; the school must pay any deductibles or copays; schools also may not
use a child’s benefits under a public insurance program if that use would decrease
the lifetime coverage available, result in the family’s paying for care outside of school
that would otherwise be covered, or result in increased premiums or discontinuation
of insurance. The notice must also inform parents that they have a right to withdraw
consent for disclosure of their child’s personally identifiable information (PII) to the
agency responsible for administering the public benefits or insurance program at any
time and that their withdrawal of permission to disclose PII does not relieve the LEA
of its responsibility to ensure that all required services are provided at no cost to the
parent. Consistent with Family Educational Rights and Privacy Act of 1974 require-
ments, the written consent form must identify the PII that may be disclosed (e.g.,
records of the types of services provided to the child), the purpose of the disclosure
(e.g., billing for services), and the agency to which the disclosure may be made (e.g.,
Medicaid or other insurance program). In addition, the consent form must specify
that the parent understands and agrees that the LEA may access the child’s or parent’s
public benefits or insurance to pay for services under IDEA (34 CFR § 300.154).

Procedural Safeguards

A number of Part B procedural safeguards to ensure the rights of children with dis-
abilities and their parents were foreshadowed in the P A.R.C. and Mills decisions.
Under IDEA—Part B, the SEA must ensure that each LEA establishes and imple-
ments procedures to safeguard the parents’ right to confidentiality of records and right
to examine records; right to participate in meetings with respect to the identification,
evaluation, and placement of their child; right to consent to the initial student evalu-
ation and the initial placement; right to written prior notice before changes are made
in identification, evaluation, placement, and special services; right to present findings
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from an independent evaluation; right to resolution of complaints by mediation; right
to resolution of complaints by an impartial hearing officer; and right to bring civil
action in court. Notice and consent, transfer of parental rights at age of majority, sur-
rogate parents, and mediation and due process hearings are discussed next.

Consent and Notice

Depending on the proposed school action or refusal to act, IDEA may require con-
sent or written notice and procedural safeguards notice.

Consent. Under IDEA—Part B, parental written consent (permission) must be
obtained before conducting a preplacement evaluation and before the initial place-
ment of a child in special education. If the parent refuses consent to the initial pre-
placement evaluation, the LEA may request mediation or a hearing to override a
parent’s refusal to consent. However, if the parent of a child who is homeschooled or
parentally placed in a private school does not provide consent for the initial evaluation
or reevaluation, or if the parent fails to respond to a request to provide consent, the
LEA may not use the consent override procedures (34 CFR § 300.300).

Parent consent also is required for subsequent reevaluations of a child, unless the
school can demonstrate that it has taken reasonable measures to obtain consent and
the child’s parent failed to respond. It also should be noted that if the parent refuses
to consent to the initial placement of a child in special education, the school may not
use mediation or due process procedures to override parent consent. Thus, consent
for initial evaluation should not be misconstrued as consent for placement (34 CFR
§ 300.300).

Notice. The IDEA divides information sent to parents into two different types of
notice: prior written notice and procedural safeguards notice. Prior written notice is
required a reasonable time before the proposed school action whenever the SEA or
LEA proposes to initiate or change the identification, evaluation, education placement,
or program of the child or refuses to change the identification, evaluation, placement,
or program. Notice must be provided in a mode of communication understandable
to the parent (unless it is clearly not feasible to do so) and must include a description
of the proposed action (or refusal to act); an explanation of why the school proposes
or refuses to take action; a description of each evaluation procedure, test, record,
or report used as the basis for the school’s action; a statement that the parents have
protection under procedural safeguards and, if the notice is not an initial referral for
evaluation, the means by which a copy of a description of the procedural safeguards
can be obtained; sources for parents to contact to obtain assistance in understanding
these provisions (e.g., nonprofit group that could assist the parents); a description of
any other options considered and why those were rejected; and a description of other
factors that the IEP team considered and the reasons those options were rejected (34
CFR § 300.503).

A procedural safeguards notice includes information on protections available to
the parents of a child with a disability. This information must be provided only one
time a school year, except that a copy also must be given to the parents at the time of
initial referral or parent request for an evaluation, following registration of a com-
plaint, when a decision is made to make a removal that constitutes a change of place-
ment because of violation of a code of student conduct, and upon parent request (34
CFR § 300.504; also see 34 CFR § 300.530).

The procedural safeguards notice must include a full explanation of the proce-
dural safeguards written in an understandable manner. The content of the notice must
include information pertaining to all the procedural safeguards relating to independent
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educational evaluations, prior written notice, parental consent, access to education
records, opportunity to present and resolve complaints, the availability of mediation,
the child’s placement during the pendency of any due process complaint, procedures
for students who are subject to placement in an interim alternative educational setting,
requirements for unilateral placements by parents of children in private schools at public
expense, hearings on due process complaints, state-level appeals, civil actions, and attor-
neys’ fees (34 CFR § 300.504). Parents of a child with a disability may choose to receive
notices by electronic mail if the school makes that option available (34 CFR § 300.505).

Transfer of Parent Rights at Age of Majority

Under IDEA, a state may require that when an individual with a disability reaches the
age of majority or when a child with a disability is incarcerated in an adult or juvenile
correctional facility, all rights accorded to parents transfer to the individual with a
disability. The school or other agency must notify the individual and parents of the
transfer of rights. For youth who have reached the age of majority and who have not
been determined to be incompetent, but who are determined not to have the ability to
provide informed consent with respect to their education program, the state will estab-
lish procedures for the appointment of the parent of the youth (or other appropriate
person if the parent is not available) to represent the educational interest of the youth
as long as they are eligible for special education under IDEA (34 CFR § 300.520).

Surrogate Parents

Under IDEA—Part B, the school must ensure that the rights of a child with disabili-
ties are protected when no parent can be identified; when, after reasonable efforts, the
school cannot locate the parents; when the child is a ward of the state under state laws;
or when the child is an unaccompanied homeless youth. The school (or a judge over-
seeing the case of a child who is a ward of the state) must assign a surrogate parent for
the child. The surrogate may not be an employee of the school or have interests that
conflict with the interests of the child (34 CFR § 300.519).

Complaints, Resolution Meetings, Mediation, and Due Process Hearings

The school and parents may attempt to resolve disputes regarding the identification,
evaluation, educational placement, or program of a child through resolution meet-
ings, the mediation process, due process hearings, or civil action. The school and par-
ents may agree to mediation of a disagreement prior to filing a due process complaint
or after filing a due process complaint.

Complaints. A due process complaint must allege that a violation occurred not more
than two years before the date the parent or school knew or should have known about
the action that forms the basis of the complaint unless different explicit time limita-
tions are identified in state law (34 CFR § 300.507). The IDEA requires the school to
have procedures that require either party (school or parent) to provide the other party
a written due process complaint, which must remain confidential. The complaint must
include: (a) the name and address of the child and the name of the school they are
attending; (b) a description of the nature of the problem of the child relating to the
proposed or refused initiation or change, including facts relating to the problem; and
(c) a proposed resolution of the problem to the extent known and available to the par-
ents at that time. Within five days of receipt of notification, a hearing officer reviews
the complaint to determine if it is sufficient or needs amendment. The party receiving
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the complaint has 10 days to send the other party a response that specifically addresses
the issues raised in the due process complaint (34 CFR § 300.508).

Resolution Meetings. Within 15 days of receiving notice of the parents’ due process
complaint, and prior to the initiation of a hearing, the school must convene a resolu-
tion meeting with the parents and members of the IEP team who have knowledge
of the facts identified in the complaint. The purpose of the resolution meeting is to
give the school an additional opportunity to attempt to resolve the dispute without
a due process hearing. The meeting does not have to be held if the parent and school
agree in writing to waive the meeting or if the parent and the school agree to use the
mediation process. If a resolution of the dispute is reached at the meeting, the parties
sign a legally binding agreement that is enforceable in any state or federal court. If the
complaint is not resolved during the resolution meeting, a due process hearing is held
within 30 days of the receipt of the due process complaint (34 CFR § 300.510).

Mediation. Any SEA or LEA that receives IDEA funds must ensure that procedures
are established and implemented to allow parties to resolve disputes regarding the iden-
tification, evaluation, educational placement, or program of a child through a mediation
process. This process must be available to resolve disputes arising prior to the filing of
a due process complaint. The procedures must ensure that the mediation process is: (a)
voluntary on the part of the parties; (b) not used to deny or delay a parent’s right to a due
process hearing, or to deny any other parental rights; and (c) conducted by a qualified and
impartial mediator who is trained in effective mediation techniques (34 CFR § 300.506).

The SEA or LEA may establish procedures to offer parents and schools that choose
not to use the mediation process an opportunity to meet, at a time and location con-
venient to the parents, with a disinterested party who is under contract with an appro-
priate alternative dispute resolution agency to explain and discuss the benefits of the
mediation process. The SEA is responsible for maintaining a list of qualified media-
tors and bears the costs of the mediation process. The mediator must be selected on a
random, rotational, or other impartial basis. The mediator must not be an employee
of the school, and no individual with a personal or professional conflict of interest
may serve as mediator. An agreement reached by the parties as a result of mediation
is a legally binding document. Discussions that occur during mediation are confiden-
tial and may not be used as evidence in any subsequent due process hearing or civil
proceeding that arises from the dispute (34 CFR § 300.500).

Due Process Hearings. The IDEA—Part B also grants parents and the school a right
to an impartial due process hearing on any matter regarding the identification, evalua-
tion, educational placement, or program of a child. In a 2005 Supreme Court decision,
the Court held that the burden of persuasion in an administrative hearing challenging
a child’s IEP falls on the party seeking relief, whether it is the parent of child with a
disability or the school (Schaffer v. Weast, 2005). Under the IDEA—Part B, the due
process hearing must be conducted by the SEA or other school agency responsible for
the child. Each SEA or LEA must maintain a list of hearing officers and their qualifi-
cations. The hearing officer may not be an employee of the school, and no person with
a personal or professional interest in the outcome may serve as the hearing officer. The
school must inform the parents of any free or low-cost legal and other relevant services
available (34 CFR § 300.507) and that they may be able to recover attorney fees if they
prevail in a hearing or judicial proceeding (34 CFR § 300.517).

The IDEA—Part B further specifies a number of hearing rights. The hearing must
be held at a time and place reasonably convenient to the parents. Each party has a
right to be accompanied and advised by legal counsel and other experts and to pre-
sent evidence and confront, cross-examine, and compel the attendance of witnesses
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(34 CFR §300.512). The party requesting the due process hearing may not raise issues
at the hearing that were not raised in the due process complaint, unless both parties
agree otherwise (34 CFR § 300.511). No evidence may be introduced by any party
unless it was disclosed at least five business days before the hearing; each party must
disclose to all other parties all evaluations completed by that date and the recommen-
dations based on those evaluations if the findings from such evaluations will be used
at the hearing. The parents are afforded the right to have their child present and to
have the hearing open to the public (34 CFR § 300.512).

The hearing generally must be held and a final decision reached within 45 days
after the expiration of the resolution period (30 days after the receipt of the due pro-
cess complaint) (34 CFR § 300.515). Each party has a right to a written record of the
hearing (or an electronic verbatim recording if the parent so chooses) and to a copy
of the written findings of fact and the decision (34 CFR § 300.512). The decision of
the hearing officer is final unless a party initiates an appeal or begins a court action.
An appeal may be filed by the parent or the school to the SEA for an impartial review
of the findings and the decision appealed (34 CFR § 300.514).

Right to Private Action

The IDEA grants the parents and the school the right to civil action if they are not
satisfied with the SEA decision. This means that parents may initiate a court action
against the school on behalf of a child with a disability if they believe the school has
violated the provisions of IDEA with respect to their child (34 CFR § 300.516). When
parents prevail, they typically are awarded tuition reimbursement for private educa-
tional services or compensatory education as remedies for a school’s failure to offer a
free and appropriate education to their child. Except for very unusual circumstances,
parents are required to exhaust administrative remedies (e.g., due process hearings)
available to them before they pursue a court action. In Schaffer v. Weast (2005), the
Supreme Court ruled that the burden of proof (the burden of persuasion) in cases
challenging the appropriateness of an IEP rests with the challenging party. In Winkel-
man v. Parma City School District (2007), the Supreme Court ruled that parents may
pursue a court action under IDEA without being represented by an attorney.

It is important to note that, in determining whether to award the parent tuition
reimbursement or compensatory education, the courts typically focus primarily on
the issue of whether the school failed to offer a child with a disability a free and appro-
priate education reasonably designed to confer benefit. For example, if a child with a
disability was assigned an incorrect disability classification (e.g., they were identified
as qualifying within the Other Health Impairment classification rather than Autism),
the court is likely to view this as a harmless error as long as the student’s IEP was
tailored to meet their individual needs (e.g., Fort Osage R-I School District v. Sims,
2011; Weissburg v. Lancaster School District, 2010). The courts also are likely to disre-
gard minor IDEA procedural violations by the school if, despite those violations, the
school offered a free and appropriate education to the student.

Recovery of Attorney Fees

In 1986, Congress enacted the Handicapped Children’s Protection Act (Pub. L.
No. 99-372), an amendment to special education law that provides: “In any action or
proceeding brought under this subsection, the court, in its discretion, may award rea-
sonable attorneys’ fees as part of the costs to the parents or guardian of a handicapped
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child or youth who is the prevailing party” (20 U.S.C. 1415[a][4][B]). In Hensley v.
Eckerhart (1983), the Supreme Court found that “plaintiffs may be considered ‘pre-
vailing parties’ for the purposes of recovery of attorney fees if they succeed on any
significant issue in litigation which achieves some of the benefit the parties sought in
bringing the suit” (p. 433). The IDEA prohibits recovery of attorney fees for an IEP
meeting unless the meeting is convened as a result of an administrative proceeding
or a judicial action; for mediation that is conducted prior to filing a complaint; or if
the parent declines a written settlement offer and the court later awards the parent a
lesser amount. In addition, attorney fees may be reduced if the parent unreasonably
protracted the resolution of the dispute, the fees unreasonably exceeded the prevailing
rate in the community, the time spent on legal services was excessive in light of the
nature of the proceedings, or the attorney representing the parent did not provide the
required information to the school district (34 CFR § 300.517).

Abrogation of State Sovereign Immunity

Under IDEA, states and their departments of education can be sued by private citi-
zens if they violate the law. This provision in IDEA waives the traditional immunity
from private lawsuits that states enjoy under the 1 1th Amendment to the Constitution.

INFANTS AND TODDLERS WITH DISABILITIES

Pub. L. No. 99-457, the Education for the Handicapped Act Amendments of 1986,
provided grants to states to develop and implement a statewide, comprehensive sys-
tem of early intervention services for infants and toddlers with disabilities and their
families. The current IDEA statute (Pub. L. No. 108-446), Part C—Infants and Tod-
dlers with Disabilities, identified five reasons for the law:

* to enhance the development of infants and toddlers with disabilities and to min-
imize their potential for developmental delay;

* to reduce the education costs to our society, including our Nation’s schools, by
minimizing the need for special education and related services after infants and
toddlers with disabilities reach school age;

* to maximize the potential for individuals with disabilities to live independently
in society;

* to enhance the capacity of families to meet the special needs of their infants and
toddlers with disabilities; and

* to enhance the capacity of state and local agencies and service providers to
identify, evaluate, and meet the needs of all children, particularly minority, low-

income, inner-city, and rural children, and infants and toddlers in foster care.
(Pub. L. No. 105-17; § 631; 118 Stat. 2644 [2004])

A number of similarities and differences exist between legislation providing a free
and appropriate education for children with disabilities in the 3- to 21-year age group
(IDEA—Part B) and the legislation providing grants for early intervention services for
infants and toddlers (IDEA—Part C). Part C is described under the following sections:
Statewide System, Child Find, Eligible Children, Evaluation and Assessment, Individualized
Family Service Plan, Early Intervention Services, and Procedural Safeguards.
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Statewide System

Prior to 1986, services for infants and toddlers with disabilities typically were provided
by a number of different agencies in each state (social services, public health, educa-
tion), often resulting in service gaps or unnecessary duplication (J. J. Gallagher, 1989).
The IDEA—Part C was designed to encourage states to develop and implement a
statewide, comprehensive, coordinated, multidisciplinary, interagency program of
early intervention services for infants and toddlers with disabilities and their families
(34 CFR § 303.1).

The law requires each state to identify a lead agency responsible for administration,
supervision, coordination, and monitoring of programs and activities in the state.
Different states have chosen different lead agencies, including state departments of
health, education, and social welfare (J. J. Gallagher, 1989). To receive funds, each
state must have submitted an application to the U.S. DOE that outlines state policies
and procedures for the delivery of services consistent with the requirements of Part C.
Part C also requires the establishment of a state interagency coordinating council to
advise and assist the lead agency; advise and assist regarding the transition of toddlers
with disabilities to preschool and other appropriate services; and prepare and submit
an annual report to the U.S. DOE on the status of intervention service programs for
infants and toddlers with disabilities and their families (34 CFR § 303.604).

Child Find

The IDEA—Part C requires each state to establish a public awareness program and
a comprehensive child find system to ensure that eligible infants and toddlers with
disabilities are identified, located, and evaluated (34 CFR § 303.301-302). Each state
must develop a public central directory that contains information about public and
private early intervention services, resources, and experts available in the state and
research and demonstration projects being conducted in the state relating to infants
and toddlers with disabilities (34 CFR § 303.117).

Eligible Children

The IDEA—Part C defines infant or toddler with a disability to mean a child under
3 years of age who needs early intervention services because they are experiencing a
developmental delay, as measured by appropriate diagnostic assessments, in one or
more of these areas—cognitive, physical (including vision and hearing), communica-
tion, social or emotional, or adaptive development—or has a diagnosed physical or
mental condition that has a high probability of resulting in developmental delay (34
CFR § 303.21). The term also may include, at a state’s discretion, at-risk infants and
toddlers. The term at-risk infant or toddler means a child under 3 years of age who
would be at risk of experiencing a substantial developmental delay if early interven-
tion services were not provided. The factors that put the child at risk may be biological
or environmental (34 CFR § 303.5).

Evaluation and Assessment

The IDEA—Part C requires a multidisciplinary assessment of the unique strengths
and needs of an infant or toddler with a disability and the identification of services
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appropriate to meet such needs. All evaluations and assessments of the child and
family must be conducted by qualified personnel, in a nondiscriminatory manner,
and selected and administered so as not to be racially or culturally discriminatory. In
conducting the evaluation of the child, no single procedure may be used as the sole
criterion for determining a child’s eligibility and procedures must include adminis-
tering evaluation instrument(s); taking the child’s history (including interviewing the
parent); identifying the child’s level of functioning in each of the developmental areas;
gathering information from other sources, such as family members, other caregivers,
medical providers, social workers, and educators, if necessary, to understand the full
scope of the child’s unique strengths and needs; and reviewing medical, educational,
and other records (34 CFR § 303.321).

The IDEA—Part C also requires a family-directed assessment of the resources,
priorities, and concerns of the family and the identification of the supports and ser-
vices necessary to enhance the family’s capacity to meet the developmental needs
of the infant or toddler. The family-directed assessment must be voluntary on the
part of each family member participating in the assessment; be based on informa-
tion obtained through an assessment tool and also through an interview with those
family members who elect to participate in the assessment; and include the family’s
description of its resources, priorities, and concerns related to enhancing the child’s
development (34 CFR § 303.321). With the exception of unusual circumstances, the
evaluation and initial assessment of each child and family must be completed within
45 days after the lead agency receives the referral (34 CFR § 303.310).

Individualized Family Service Plan

The IDEA—Part C requires a written individualized family service plan (IFSP)
rather than an IEP for each infant or toddler. The IFSP is developed at a meeting that
includes the parent or parents of the child, and other family members as requested
by the parents, if feasible to do so; an advocate or person outside of the family if
the parents request that the person participate; the service coordinator designated by
the lead agency; a person directly involved in conducting the evaluations and assess-
ment; and, as appropriate, persons who will be providing early intervention services
to the child or family. If one of these persons is unable to attend, arrangements must
be made for the person’s involvement through other means (e.g., videoconferencing,
telephone call, having a knowledgeable authorized representative attend the meeting,
making pertinent records available) (34 CFR § 303.343). The IFSP meetings must be
conducted in settings and at times that are convenient for the family and in the native
language or other mode of communication used by the family, unless it is clearly not
feasible to do so. Written notice of meeting arrangements must be provided to the
family and other participants early enough before the meeting date to ensure that they
will be able to attend. For the child who has been referred for evaluation for the first
time and found eligible, the meeting to develop the IFSP must be conducted within
45 days of the referral (34 CFR § 303.342). With the consent of the parent, services
may be provided prior to the completion of the assessment (34 CFR § 303.345).

The IFSP must include: (a) a statement of the infant or toddler with a disability’s
present levels of physical development (including vision, hearing, and health status),
cognitive, communication, social or emotional, and adaptive development based on
the information from that child’s evaluation and assessments; (b) with the concur-
rence of the family, a statement of the family’s resources, priorities, and concerns
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relating to enhancing the development of the child; and (c) a statement of the measur-
able results or outcomes expected to be achieved for the child (including preliteracy
and language skills, as developmentally appropriate for the child) and the family, and
the criteria, procedures, and timelines used to determine the degree to which progress
toward achieving the results and outcomes identified in the IFSP is being made. When
appropriate, necessary modifications of the expected outcomes or early intervention
services should be identified. Additionally, the IFSP must include: (d) a statement
of the specific early intervention services, based on peer-reviewed research (to the
extent practical), that are necessary to meet the unique needs of the child and the
family to achieve the outcomes, including: the length, duration, frequency, intensity,
and method of delivering early intervention services. The IFSP must also include the
determination of the appropriate setting for providing early intervention services and
a statement that each early intervention service is provided in the natural environment
for that child to the maximum extent appropriate, or a justification as to why an early
intervention service will not be provided in the natural environment. For each early
intervention service, the IFSP must include the location of the services and the pay-
ment arrangements, if any. For children who are at least 3 years of age, the IFSP must
include an educational component that promotes school readiness and incorporates
preliteracy, language, and numeracy skills. (e) To the extent appropriate, the IFSP also
must identify medical and other services that the child or family needs or is receiving
through other sources but that are neither required nor funded under Part C. If those
services are not currently being provided, the IFSP must include a description of the
steps the service coordinator or family may take to assist the child and family in secur-
ing those services. (f) The IFSP must also include the projected date for the initiation
of each early intervention service and the anticipated duration of each service, and
(g) the name of the service coordinator responsible for implementing the child’s IFSP,
including transition services and coordination with other agencies and persons. Last,
(h) the IFSP must include the steps and services to be taken to support the smooth
transition of the child with a disability to preschool or other appropriate services (34
CFR §303.344).

The content of the IFSP must be explained fully to the parents, and informed writ-
ten consent from the parents must be obtained prior to the provision of the early
intervention services described in the plan. Each early intervention service must be
provided as soon as possible after the parent provides consent for that service. An
annual meeting is conducted to evaluate the IFSP, and the family is provided with a
review of the plan every six months, or more often if needed (34 CFR § 303.342).

Early Intervention Services

Under Part C, early intervention services include both special instruction and related
services; an infant or toddler can receive a related service under Part C without
receiving special instruction. (This differs from the requirement under Part B that
children with disabilities ages 3 to 21 only receive related services in order to benefit
from special education.) The term early intervention services means developmental
services that are: (a) provided under public supervision; (b) are selected in collabora-
tion with the parents; (c) are provided at no cost except where federal or state law
provides a system of payments by families including a schedule of sliding fees; and
(d) are designed to meet the developmental needs of an infant or toddler with a dis-
ability and the needs of the family to assist appropriately in the infant’s or toddler’s
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development in any one or more of the following areas: physical, cognitive, com-
munication, social or emotional, or adaptive development. Types of services include
assistive technology device and service; audiology services; family training, coun-
seling, and home visits; health services; medical services; nursing services; nutrition
services; occupational therapy; physical therapy; psychological services; service coor-
dination services; sign language and cued language services; social work services;
special instruction; speech-language pathology; transportation and related costs; and
vision services (34 CFR § 303.13).

Procedural Safeguards

The procedural safeguards under Part C are similar to those under Part B. Parents are
afforded the right to confidentiality of PII; the right to examine records; the right to
consent to or decline any early intervention service without jeopardizing the right to
other services; the right to written prior notice before changes are made in identifica-
tion, evaluation, placement, or provision of services; the right to use mediation; the
right to timely administrative resolution of complaints; and the right to bring civil
action in state or federal court (34 CFR § 303.400-449).

CONCLUDING COMMENTS

Pub. L. No. 94-142 was enacted more than 45 years ago. Amendments, court inter-
pretations, changing rules and regulations, and policy statements have further shaped
special education law. Education law will continue to change. School psychologists
must keep abreast of these changes to ensure that the educational rights of pupils are
safeguarded.

STUDY AND DISCUSSION

Questions for Chapter 4

1. Why did Congress require single-agency responsibility for children with
disabilities?

2. What is the zero reject principle?

3. What is the purpose of the IEP meeting? Who attends? Briefly describe the con-
tent of the IEP.

4. Briefly describe what is meant by least restrictive appropriate environment in
special education law. Does this aspect of the law mean that all children with
disabilities must be integrated into the general education classroom? What are
the guiding principles for determining a child’s educational placement? How is
appropriate education defined in Endrew F.?

5. What is the medical exclusion?

6. Under federal law, what is the role of a DSM-5 diagnosis in determining whether
a student is eligible for special education under IDEA—Part B?

7. What are some of the ways that Part C and Part B differ?
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Activities

1. Compare the 13 disability categories under IDEA—Part B with the catego-
ries and eligibility criteria that appear in the special education guidelines of
your state.

2. Does your state have model forms for services to students in special education?
If yes, review the model forms prepared by your state’s department of education.



Chapter 5

SECTION 504 AND THE AMERICANS
WITH DISABILITIES ACT

This chapter begins with a summary of those portions of Section 504 of the Rehabili-
tation Act of 1973 most pertinent to school psychological practice. Special attention is
given to similarities and differences between Section 504 and the Individuals with Dis-
abilities Education Act of 2004 (IDEA) regarding school responsibilities to students
with disabilities. We also provide a brief overview of the Americans with Disabilities
Act of 1990 (ADA) as amended by the Americans with Disabilities Amendments Act
of 2008 (ADAA).

SECTION 504

Section 504 of the Rehabilitation Act of 1973 is civil rights legislation that prohibits
discrimination against students with disabilities in school systems receiving federal
financial assistance. Contemporary interpretations suggest that schools must attend
to three types of potential discrimination prohibited by law:

1. Section 504 prohibits public schools from excluding students from participating
in school programs and activities solely on the basis of a disability.

2. Tt requires schools to take effective steps to prevent harassment on the basis of
disability.

3. It requires schools to make accommodations to ensure that students with dis-
abilities have opportunities to benefit from its programs and activities that are
equal to those provided to students without disabilities.

Passed in 1973, Section 504 was initially misunderstood or ignored by the schools.
Beginning in the late 1980s, however, U.S. Department of Education (DOE) Office
for Civil Rights (OCR) enforcement activities, court decisions, and parent advocacy
efforts heightened awareness of Section 504, and the law subsequently began to impact
school practices. School psychologists must be knowledgeable about Section 504 and
its role in safeguarding the right to equal educational opportunity for students with a
broad range of physical and mental impairments.
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Historical Framework

One way Congress attempted to ensure a free and appropriate education for all
children with disabilities was through federal grant legislation, such as Pub. L. No.
94-142. A second way the federal government attempted to address the problem of
discrimination against students with disabilities was through antidiscrimination laws.
One of the first bills that attempted to ensure equal educational opportunity for chil-
dren with disabilities in the public schools was an amendment to Title VI of the Civil
Rights Act of 1964. The bill subsequently became part of the Rehabilitation Act of
1973 (Pub. L. No. 93-112; R. Martin, 1979). Section 504 of the Rehabilitation Act
states, “No otherwise qualified handicapped' individual in the United States ... shall,
solely by reason of his handicap, be excluded from the participation in, or be denied
the benefits of, or be subjected to discrimination under any program or activity receiv-
ing Federal financial assistance” (29 U.S.C. § 794).

The intent of Section 504 was to require all states to provide educational oppor-
tunities for children with disabilities equal to those provided to children without
disabilities. However, the Rehabilitation Act of 1973 is concerned primarily with dis-
crimination in employment settings, and many interpreted Section 504 as a prohibi-
tion against employment discrimination in the schools. The 1974 amendments to the
Rehabilitation Act (Pub. L. No. 93-516) clarified the intent of the law by specifically
prohibiting discrimination against students with physical or mental impairments in
schools receiving federal funds (R. Martin, 1979).

There was still no immediate impact on school policies regarding children with dis-
abilities, however. Advocates for the rights of students with disabilities staged wheel-
chair sit-ins to encourage the quick development of regulations implementing the
law, while school officials quietly protested this legislation as too costly for the public
schools (R. Martin, 1979). The U.S. Department of Health, Education, and Welfare
(HEW), caught in the middle, was slow to issue regulations implementing Section
504. As R. Martin noted, HEW did not require compliance with Section 504 until the
1978-1979 school year, a full five years after the law was passed.

During the same years that HEW was struggling to develop regulations for Section
504, Congress debated and passed several laws providing funds to states to assure
educational opportunities for children with disabilities. Following the passage of the
Education for All Handicapped Children Act of 1975 (Pub. L. No. 94-142), public
school districts typically concentrated on fulfilling their obligation to provide special
education and related services to students with disabilities in conformance with its
requirements. Many school administrators were unaware that the broad definition of
handicapped under Section 504 included a number of students who did not qualify
as disabled under Pub. L. No. 94-142. They erroneously believed that compliance
with special education law meant the school was in full compliance with Section 504
(R. Martin, 1992).

In the late 1980s, a number of lawsuits and complaints to the OCR were filed on
behalf of students in general education programs because schools failed to make
accommodations for their Section 504 handicapping conditions (e.g., Elizabeth
S. v. Thomas K. Gilhool, 1987; Lake Washington [WA] School District No. 414,
1985; Rialto [CA] Unified School District, 1989).2 Advocacy efforts on behalf of

“Handicapped” was used here because it is historically accurate. Note that “handicapped” continues to
appear in the regulations at 34 CFR Part 104 as of February 10, 2021.
ZReferences to court cases are italicized; references to OCR opinions and administrative hearings are not.
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children with attention deficit disorder (ADD) and attention-deficit/hyperactivity
disorder (ADHD) also were an important trigger for increased attention to Section
504 requirements.

Passage of the Americans with Disabilities Act of 1990 (Pub. L. No. 101-336) fur-
ther heightened attention to the requirements of Section 504. As will be seen later in
this chapter, the ADA generally requires full compliance with Section 504, but at times
it requires more than Section 504 does with regard to the school’s obligations to stu-
dents with physical or mental impairments. In 2008, the ADAA (Pub. L. No. 110-325)
was passed, further defining and clarifying the criteria for determining whether a
student has a disability under ADA and is eligible for Section 504 protections and
accommodations.?

Overview of Section 504

As previously noted, Section 504 of the Rehabilitation Act of 1973 was designed to
eliminate discrimination on the basis of disability in any program or activity receiving
federal financial assistance. Subpart D applies to preschool, elementary, and second-
ary education programs and activities. Section 504 is antidiscrimination legislation; it
is not a federal grant program. Unlike IDEA, Section 504 does not provide funds to
schools. A state department of education may choose not to pursue monies available
under federal grant statutes (e.g., IDEA—Part C funds for infants and toddlers). How-
ever, school districts must comply with antidiscrimination legislation if they receive
any federal funds for any purpose. The OCR, an agency within the U.S. Department
of Education (DOE), is charged with investigating Section 504 and ADA complaints
pertaining to U.S. DOE programs or activities. The OCR has the authority to remove
federal funds from a district if it is not in compliance with Section 504.

Unlike IDEA, Section 504 does not require states to develop a written plan to
meet the requirements of the law. However, under Section 504, each school district
must designate at least one person to coordinate its efforts to comply with the law and
adopt grievance procedures that incorporate appropriate due process standards and
provide for the prompt and equitable resolution of complaints alleging violations of
Section 504 (34 CFR § 104.7).* Each school district also must take appropriate and
continuing steps to notify students and their parents that it does not discriminate in its
programs and activities on the basis of disability (34 CFR § 104.8).

Preventing Discrimination in Access to Programs and Services

Section 504 specifically prohibits schools from discriminating on the basis of dis-
ability (see Exhibit 5.1 for the Section 504/ADA definition of disability) in provid-
ing any aid, benefit, or service, either directly or through contractual arrangements.
Schools must provide accommodations for a student with a Section 504/ADA dis-
ability if the accommodations are necessary to ensure equal educational opportu-
nity for the student. Schools are not required to produce the identical result or level
of achievement for students with and without disabilities, but they must afford stu-
dents with disabilities equal opportunity to obtain the same result, to gain the same
benefit, or to reach the same level of achievement, in the most integrated setting

3Regulations were revised October 11, 2016.
“4Electronic Code of Federal Regulations (e-CFR) current as of February 10, 2021.
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Exhibit 5.1 Definition of Disability as Amended by the ADAA
28 § 35.108- Definition of “disability.”

(a)
(1) Disability means, with respect to an individual:

(1) A physical or mental impairment that substantially limits one or more of
the major life activities of such individual;

(i1) A record of such an impairment; or
(iii) Being regarded as having such an impairment.
(2) Rules of construction.

(i) The definition of “disability” shall be construed broadly in favor of expan-
sive coverage, to the maximum extent permitted by the terms of the ADA.

[text omitted]
(b)

(1) Physical or mental impairment means:

(1) Any physiological disorder or condition, cosmetic disfigurement, or
anatomical loss affecting one or more body systems, such as: neurological,
musculoskeletal, special sense organs, respiratory (including speech organs),
cardiovascular, reproductive, digestive, genitourinary, immune, circulatory,
hemic, lymphatic, skin, and endocrine; or

(if) Any mental or psychological disorder such as intellectual disability, organic
brain syndrome, emotional or mental illness, and specific learning disability.

(2) Physical or mental impairment includes, but is not limited to, contagious and
noncontagious diseases and conditions such as the following: orthopedic, visual,
speech, and hearing impairments, and cerebral palsy, epilepsy, muscular dystrophy,
multiple sclerosis, cancer, heart disease, diabetes, intellectual disability, emo-
tional illness, dyslexia and other specific learning disabilities, Attention Deficit

Hyperactivity Disorder, Human Immunodeficiency Virus infection (whether

symptomatic or asymptomatic), tuberculosis, drug addiction, and alcoholism.

(3) Physical or mental impairment does not include homosexuality or bisexuality.

(c)
(1) Major life activities include, but are not limited to:

(i) Caring for oneself, performing manual tasks, seeing, hearing, eating,
sleeping, walking, standing, sitting, reaching, lifting, bending, speaking,
breathing, learning, reading, concentrating, thinking, writing, communicat-
ing, interacting with others, and working; and

(ii) The operation of a major bodily function, such as the functions of the
immune system, special sense organs and skin, normal cell growth, and
digestive, genitourinary, bowel, bladder, neurological, brain, respiratory,
circulatory, cardiovascular, endocrine, hemic, lymphatic, musculoskele-
tal, and reproductive systems. The operation of a major bodily function
includes the operation of an individual organ within a body system.

(2) Rules of construction.
(1) In determining whether an impairment substantially limits a major life

activity, the term major shall not be interpreted strictly to create a demanding
standard.
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(i) Whether an activity is a major life activity is not determined by reference to
whether it is of central importance to daily life.

(d) Substantially limits—

(1) Rules of construction. The following rules of construction apply when deter-
mining whether an impairment substantially limits an individual in a major life
activity.

(1) The term “substantially limits” shall be construed broadly in favor of expan-
sive coverage, to the maximum extent permitted by the terms of the ADA.
“Substantially limits” is not meant to be a demanding standard.

(i1) The primary object of attention in cases brought under title II of the ADA
should be whether public entities have complied with their obligations and
whether discrimination has occurred, not the extent to which an individu-
al’s impairment substantially limits a major life activity. Accordingly, the
threshold issue of whether an impairment substantially limits a major life
activity should not demand extensive analysis.

(iii)) An impairment that substantially limits one major life activity does not
need to limit other major life activities in order to be considered a substan-
tially limiting impairment.

(iv) An impairment that is episodic or in remission is a disability if it would sub-
stantially limit a major life activity when active.

(v) An impairment is a disability within the meaning of this part if it substan-
tially limits the ability of an individual to perform a major life activity as
compared to most people in the general population. An impairment does
not need to prevent, or significantly or severely restrict, the individual from
performing a major life activity in order to be considered substantially lim-
iting. Nonetheless, not every impairment will constitute a disability within
the meaning of this section.

(vi) The determination of whether an impairment substantially limits a
major life activity requires an individualized assessment. However, in
making this assessment, the term “substantially limits” shall be inter-
preted and applied to require a degree of functional limitation that is
lower than the standard for substantially limits applied prior to the ADA
Amendments Act.

(vii) The comparison of an individual’s performance of a major life activity to
the performance of the same major life activity by most people in the gen-
eral population usually will not require scientific, medical, or statistical evi-
dence. Nothing in this paragraph (d)(1) is intended, however, to prohibit or
limit the presentation of scientific, medical, or statistical evidence in making
such a comparison where appropriate.

(viii) The determination of whether an impairment substantially limits a major
life activity shall be made without regard to the ameliorative effects
of mitigating measures. However, the ameliorative effects of ordinary
eyeglasses or contact lenses shall be considered in determining whether an
impairment substantially limits a major life activity. Ordinary eyeglasses or
contact lenses are lenses that are intended to fully correct visual acuity or to
eliminate refractive error.

(ix) ... The effects of an impairment lasting or expected to last less than six
months can be substantially limiting within the meaning of this section for
establishing an actual disability or a record of a disability.
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appropriate to the student’s needs. Schools may not provide different or separate
aid, benefits, or services to students with disabilities unless such action is neces-
sary to provide them with services that are as effective as those provided to others.
When separate programs or activities exist to meet the needs of students with dis-
abilities, a school may not deny a qualified student with a disability the opportunity
to participate in programs or activities that are not separate or different (34 CFR
§ 104.4; also see Baird v. Rose, 1999). For example, in recent years, some school
districts refused to allow qualified students with disabilities to enroll in advanced
placement or other accelerated programs. Such practices are a violation of Section
504 (Monroe, 2007).

Protection from Disability Harassment

Section 504 and Title II of the ADA protect students from harassment based on dis-
ability. The term harassment means oral, written, graphic, or physical conduct relating
to an individual’s disability that is sufficiently severe, pervasive, or persistent so as to
interfere with or limit the ability of an individual to participate in or benefit from the
district’s programs or activities. Bullying is one type of harassment. Between 2009 and
2014, the OCR received “more than 2,000 complaints regarding bullying of students
with disabilities in the nation’s elementary and secondary schools” (U.S. DOE Press
Office, October 21, 2014; also see Holben & Zirkel, 2019).

In a 2014 “Dear Colleague Letter” (Lhamon, 2014), the OCR issued extensive
guidance to schools regarding their obligations to address and prevent disability-
based harassment and bullying under Section 504 and Title II of the ADA:

Bullying of a student on the basis of his or her disability may result in a disability-based
harassment violation under Section 504 and Title II... [W]hen a school knows or should
know of bullying conduct based on a student’s disability, it must take immediate and
appropriate action to investigate or otherwise determine what occurred. If a school’s
investigation reveals that bullying based on disability created a hostile environment—i.e.,
the conduct was sufficiently serious to interfere with or limit a student’s ability to partici-
pate in or benefit from the services, activities, or opportunities offered by a school—the
school must take prompt and effective steps reasonably calculated to end the bullying.
(footnote numbers omitted, Lhamon, 2014, p. 4)

The 2014 “Dear Colleague Letter” also identified the elements that the OCR would
consider to determine whether a disability-based harassment violation occurred under
Section 504 and Title II of the ADA: “(1) a student is bullied based on disability; (2)
the bullying is sufficiently serious to create a hostile environment; (3) school officials
know or should know about the bullying; and (4) the school does not respond appro-
priately” (Lhamon, 2014, p. 4).

In addition, some courts have recognized the right of parents to seek monetary
damages or another remedy for disability harassment under Section 504 and the
ADA (e.g., K M. ex rel. D.G. v. Hyde Park Central School District, 2005; Werth v.
Board of Directors of the Public Schools of the City of Milwaukee, 2007). However,
as Secunda (2015) observed, such court actions have resulted in “a remarkable
lack of success even in the most severe instances of special education student bul-
lying” (p. 175). As will be seen in Chapter 9, the courts use more stringent tests
than the OCR to determine whether bullying of a student was a violation of their
civil rights.
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Some students with Section 504/ADA impairments also qualify as having a dis-
ability under IDEA. As noted in Chapter 4, persistent harassment of a student eli-
gible for special education and related services may be interpreted by the courts to
mean that the student’s placement does not provide a free and appropriate education
in the least restrictive environment (Shore Regional High School v. P.S., 2004; U.S.
DOE OCR, 2016, December).

Section 504/ ADA Definition of Disability

To be eligible for special education and related services under IDEA—Part B, students
must be evaluated in accordance with procedures outlined in Part B and found eligi-
ble under one of the 13 categories of disability, and they must need special education
because of that disability (see Chapter 4). The definition of disability under Section
504/ADA is broader and more open-ended than under IDEA (Zirkel, 2018c). Under
Section 504/ADA, the term disability means a physical or mental impairment that sub-
stantially limits one or more of the major life activities of the individual (see Exhibit
5.1). Major life activities include, but are not limited to, functions such as caring for
oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing,
sitting, reaching, lifting, bending, speaking, breathing, learning, reading, concentrat-
ing, thinking, writing, communicating, interacting with others, and working.

In 2008, the ADAA clarified that the definition of the term disability should be
“construed in favor of broad coverage of individuals” (28 CFR § 35.108). Further-
more, the determination whether a physical or mental impairment substantially limits
a major life activity is made without regard to the “ameliorative effects of mitigating
measures” such as medication; medical devices (except for ordinary glasses and correc-
tive lens); assistive technology; accommodations, aids, or services; or learned behav-
ioral or adaptive neurological modifications, or psychotherapy, behavioral therapy, or
physical therapy (28 CFR § 35.108[d][4] [i-v]). Thus, a student with attention-deficit/
hyperactivity disorder (ADHD) might qualify as having a disability under Section
504/ADA even if their ADHD is generally well controlled by medication.

Under Section 504/ADA, the term disability also includes persons who can docu-
ment that they experienced illegal discriminatory actions against them because of the
perception of a disability, whether or not they have an actual impairment. For exam-
ple, if a high school senior was denied admission to college solely on the basis of
school education records showing a history of special education placement, Section
504/ADA safeguards would be triggered. This prong of the definition of Section 504/
ADA disability is most pertinent to discrimination in employment and settings other
than elementary and secondary schools.

The 2008 amendments to ADA also clarified that the term substantially limits a
major life activity does not apply to impairments that are transitory, defined as an
actual or expected duration of six months or less, and minor (28 CFR § 35.108[f][2]).
However, an impairment that is “episodic or in remission is a disability if it would
substantially limit a major life activity when active” (28 CFR § 35.108[d][iv]).

The 2016 regulations implementing ADA clarified that the appropriate frame of
reference to use for determining whether an impairment substantially limits a major
life activity is whether it substantially limits the ability of an individual to perform a
major life activity as compared to most people in the general population (28 CFR §
35.108[d][v]) Consequently, the performance of children of the same age or in the same
grade in the general population should serve as the normative standard for evaluating
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whether an impairment substantially limits a student’s major life activity. As Zirkel
(2013d) observed, parents, school psychologists, and teachers may incorrectly assume
that the standard is whether the disability substantially limits the student’s ability to
reach their potential.

Finally, in the portion of the law that addresses discrimination in employment set-
tings, the ADA states that its protections do not extend to individuals who are disa-
bled by drug addiction if they are “currently engage in the illegal use of drugs” (U.S.
Department of Health and Human Services, 2018). However, the ADA does protect
individuals from discrimination if they have undergone drug rehabilitation success-
fully and no longer engage in illegal drug use. Other exclusions from the Section 504/
ADA definition of disability include homosexuality, bisexuality, gender identity dis-
orders, and transgender status (28 CFR § 35.108[g]).

In sum, Section 504 prohibits schools from discriminating on the basis of disability
in providing aids, benefits, or services and requires schools to take effective steps to
prevent harassment of students with disabilities. Any student who has a disability as
defined by Section 504/ADA and who needs special assistance at school because of
their impairment may be eligible for individual accommodations under Section 504.
All students who are disabled under IDEA are considered to be disabled under Sec-
tion 504/ADA, and are, therefore, afforded the protections of Section 504. Students
who are not disabled under IDEA may nevertheless have a disability under Section
504/ADA (“504 only” students).

Physical and Mental Health Impairments

A number of schoolchildren have physical or health conditions that substantially
impair major life activities, such as caring for oneself, performing manual tasks, walk-
ing, seeing, hearing, speaking, breathing, or learning. Students with a wide range of
physical or health conditions (e.g., diabetes, asthma, severe allergies, impairments
from an accident, arthritis, epilepsy) may qualify for accommodations under Section
504/ADA. A student with a temporary Section 504/ADA impairment also may qual-
ify for accommodations if the impairment has an actual or expected duration of more
than six months.

The Section 504/ADA definition of mental impairment is also broad and includes
any mental impairment that substantially limits a major life activity, including learn-
ing, reading, concentrating, thinking, or communicating. For example, a general edu-
cation student may have a disability within the meaning of Section 504/ADA because
ADHD substantially limits their concentration in comparison with other students the
same age. However, the student may perform well in general education with classroom
accommodations (e.g., shorter homework assignments, more time on tests, behavioral
support) and not need special education and related services. Or a general education
student may fail to attend school or be otherwise unable to participate in their educa-
tion because of a mental illness such as depression, a sleeping disorder, an anxiety
disorder, or oppositional defiant disorder, and therefore require Section 504/ADA
accommodations (see U.S. DOE OCR, 2016, December; Zirkel, 2009¢).

Communicable Diseases

State and local school boards have the power and authority to adopt regulations
to safeguard the health and safety of students. Schools may deny school access to
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children who pose a health threat to others (Russo, 2018). The difficulty with serious
communicable diseases is in determining whether the health threat posed by the child
with a communicable disease is significant enough to outweigh the student’s right to
schooling in the least restrictive setting.

Section 504/ADA prohibits schools from discriminating against any “otherwise
qualified” student with a communicable disease. This means that schools may not
remove a student with a communicable disease from the general education classroom
unless a significant risk of transmission of the disease would still exist in spite of
reasonable efforts by the school to accommodate the student with a communicable
disease (e.g., Doe v. Belleville Public School District No. 118, 1987; School Board of
Nassau County, Florida v. Arline, 1987; Thomas v. Atascadero Unified School District,
1987). Court rulings and the Centers for Disease Control have suggested that the deci-
sion whether a student with a communicable disease should be excluded from school
or school activities (e.g., contact sports in the case of a student with methicillin-resist-
ant Staphylococcus aureus [MRSA]) must be made on a case-by-case basis and include
consultation with the student’s physician (see http://www.cdc.gov/mrsa/community/
schools/index.html).

Evaluation of Students to Determine Eligibility for Accommodations

Under Section 504, schools must take steps to “identify and locate” every student
with a 504 disability residing in the school’s jurisdiction (i.e., a “child find” require-
ment; 34 CFR § 104.32[a]). An evaluation of a child is required if it is believed that the
child may qualify as having a disability under Section 504/ADA and may need special
school services or accommodations. Education experts and court rulings suggest that
schools consider whether a student might have a Section 504/ADA impairment when
parents frequently express concern about their child’s performance; if the child fails to
benefit from research-based instruction; when grade retention, suspension, or expul-
sion is being considered for the student; when the student exhibits a chronic health
condition or is diagnosed with a mental illness; or when a student returns to school
after serious injury, illness, or a psychiatric hospitalization (adapted from R. Martin,
1992; also see U.S. DOE, 2016, December).

If a student is evaluated and found not eligible for special education under IDEA,
the school should consider whether the student might be eligible for accommoda-
tions under Section 504/ADA. However, a student should not be “504’d” (found
eligible) unless they meet the eligibility criteria outlined in Section 504/ADA (Zir-
kel, 2018c). School personnel with good intentions may mislabel a student as hav-
ing a Section 504/ADA disability so that the student can receive individualized help
at school. Unfortunately, such actions result in unnecessary stigmatization of the
child and create an unwarranted legal entitlement to special treatment.

Although Section 504 is silent on the matter, the OCR opined that written parent
consent is required for the initial evaluation to determine eligibility under Section 504/
ADA (U.S. DOE OCR, 2016). The OCR has recommended that parents be notified
of their procedural safeguard rights under Section 504 at the time the district requests
parental permission for an evaluation (e.g., Cobb County [GA] School District, 1992)
or when a parent requests an evaluation. When a student is suspected of having a dis-
ability under IDEA, parent rights and school duties under both IDEA and Section
504 should be clearly identified.


http://www.cdc.gov/mrsa/community/schools/index.html
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Like IDEA, schools are not required to evaluate children based only on parental
suspicion of an impairment. However, when a school does not agree with a parental
request for evaluation, it still must inform parents of their right to contest that deci-
sion and the procedures for a fair and timely resolution of the evaluation dispute (U.S.
DOE OCR, 2016, December).

When it is suspected that a student may have a Section 504/ADA disability, R.
Martin (1992) and Zirkel (2013c) interpret the evaluation regulations to require three
determinations: (1) Is there a physical or mental impairment within the meaning of
Section 504/ADA?; (2) Does that impairment substantially limit a major life activ-
ity?; and (3) What kind of accommodations are required for the student to have an
opportunity to benefit from the school’s programs that is equal to their nondisabled
peers? Section 504 does not require a specific categorical label or diagnosis, only the
determination that a condition exists that substantially impairs one or more major life
activities (also see Zirkel, 2019a).

School psychologists, along with other members of the group of persons involved
in making a Section 504/ADA eligibility determination, should be aware that federal
law does not require a medical diagnosis for the purpose of determining whether a
child has a disability; the OCR “expressly allows for alternative assessment methods
in lieu of medical diagnosis” for determining whether a child has an impairment that
substantially limits a major life activity (Zirkel, 2009¢c, p. 336). The school should,
however, consider the findings from a medical evaluation if shared with the school
by the parents as part of the eligibility determination process. Furthermore, Section
504, like IDEA, requires schools to ensure that if the school believes that a medical
diagnosis is necessary to determine eligibility, then the diagnosis is made at no cost to
the parent. Also, as noted previously, while a DSM-5 (American Psychiatric Associa-
tion, 2013) diagnosis may assist in determining eligibility under Section 504/ADA or
IDEA, it is neither legally required nor sufficient to make an eligibility determination
under federal law (Zirkel, 2009c).

The Section 504 regulations regarding evaluation procedures (34 CFR § 104.35) are
almost identical to those implementing IDEA—Part B. Test and evaluation materi-
als must be valid for the purpose used, administered by trained personnel, and fair.
The evaluation must be comprehensive enough to assess the nature and extent of the
impairment and the needed accommodations and services. In interpreting data and
in making placement decisions, schools must “draw upon information from a variety
of sources,” “establish procedures to ensure that information obtained from all such
sources is documented and carefully considered,” and ensure that decisions are made
by a “group of persons, including persons knowledgeable about the child, the evalu-
ation data, and the placement options” (34 CFR § 104.35). As Zirkel (2009¢) noted,
“use of a systematic eligibility form facilitates a defensible determination” (p. 340) of
whether a child is eligible for accommodations under Section 504/ADA. The sources
of evaluation information and the names and professional roles of the persons who
participated in the eligibility determination should be documented (Zirkel, 2013c).

Timelines for the completion of an evaluation and determination of a child’s needs
are not specified in Section 504 regulations. The OCR has that it is reasonable to
expect schools to complete evaluations under Section 504 within the same time frame
outlined in state guidelines for completion of IDEA evaluations (U.S. DOE OCR,
2016, December).

Section 504 does not require reevaluation of the student every three years, only
periodic reevaluation and reevaluation prior to any significant change in placement
(34 CFR § 104.35). Courts have ruled that expulsion or long-term suspension (more
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than 10 days) of a student with a Section 504/ADA disability is a change of placement
requiring reevaluation of the student.

Free Appropriate Public Education

The IDEA and Section 504 both require schools to offer a free appropriate public
education (FAPE) to every student with a disability. Appropriate education is defined
in Section 504 as “the provision of regular or special education and related aids and
services (i) that are designed to meet individual educational needs of handicapped
persons as adequately as the needs of nonhandicapped persons are met and (ii) [that]
are based on adherence to procedures” outlined in the regulations (34 CFR § 104.33).
Thus, under Section 504, appropriate education is more broadly defined than under
IDEA—Part B, and it can consist of education in general education classes, place-
ment in general education classes with the use of supplementary services, or special
education and related services.

Section 504, like IDEA, also requires schools to “educate, or provide for the edu-
cation of, each qualified handicapped person in its jurisdiction with persons who are
not handicapped to the maximum extent appropriate to the needs of the handicapped
person” (34 CFR § 104.34). Students with Section 504 impairments must be placed in
the general education environment unless it is determined that the education of the
student in the general education classroom with the use of supplementary aids and
services cannot be achieved satisfactorily. In providing or arranging for the provision
of nonacademic services and extracurricular activities, schools must ensure that stu-
dents with disabilities participate with nondisabled students to the maximum extent
appropriate to their needs (34 CFR § 104.34). They must be provided equal oppor-
tunity to participate in, or benefit from, nonacademic services such as “counseling
services, physical recreational athletics, transportation, health services, recreational
activities, and special interest groups or clubs” (34 CFR 104.37) and school field trips
(e.g., Clovis [CA] Unified School District, 2009). In 2013, the OCR reported that
students with disabilities were not being afforded equal opportunity to participate
in extracurricular athletics. A “Dear Colleague Letter” was issued to provide guid-
ance to schools regarding the legal rights of students with disabilities to participate in
extracurricular athletics (see Swenson & Musgrove, 2013; also U.S. DOE OCR, 2016,
December).

Section 504 requires the provision of general or special education and related aids
and services designed to meet the individual needs of students with impairments. A
question raised by parents of children with Section 504/ADA impairments and school
administrators is whether school districts may use IDEA programs and services in
making accommodations for Section 504-only students. The court ruling in Lyons by
Alexander v. Smith (1993), OCR complaint investigation findings (e.g., Lake Wash-
ington [WA] School District No. 414, 1985), and OCR policy statements indicate that
children with Section 504/ADA impairments may have access to all IDEA programs
and services, even if they do not qualify under IDEA. As the court noted in Lyons,
a school system may have to provide special education services to a Section 504-only
student if such services are necessary to prevent discrimination, that is, to meet the
individual educational needs of the student with Section 504 impairments as ade-
quately as those of nondisabled students.

Under Section 504, when a school district places a student with a disability in a
program not operated by the school district as a means of providing a free and appro-
priate education, the district retains responsibility for assuring that Section 504 rights
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and protections are afforded to the student placed elsewhere (34 CFR § 104.33). When
selecting a child’s placement, proximity to the child’s home must be considered (34
CFR § 104.34). When school districts place students with disabilities in programs not
operated by the school itself, the placement must be at no cost to the parent. Schools
also must ensure adequate transportation to the placement site at no greater cost to
the parent than would be incurred if the student were placed in a program operated
by the school (34 CFR § 104.33).

Accommodation Plan

Under Section 504, schools must provide a free and appropriate education designed
to meet the individual education needs of children with Section 504/ADA impair-
ments and that provides education opportunities equal to those of students without
disabilities. The law itself does not specifically require a written accommodation plan;
however, the OCR and education law experts recommend that a written “Section 504
Plan” be developed for students with Section 504/ADA disabilities (U.S. DOE OCR,
2016, December; Zirkel, 2009b).

As noted previously, the Section 504/ADA student accommodation plan must
be developed by a group of persons, including persons knowledgeable of the child
and the evaluation data. Educators and law experts have recommended that this plan
include: (a) a description of the identified impairment(s); (b) a description of how the
impairment substantially affects a major life activity; (¢) a description of the accom-
modations that are necessary; (d) the names and roles of each professional responsible
for implementing each accommodation; (¢) the name and role of the professional
responsible for monitoring the implementation of the accommodations; (f) the date
the plan will begin; (g) the date when the plan will be reviewed or reassessed; and (h)
the names and titles of the participants at the accommodation plan meeting. The
accommodation plan should be reviewed on the predetermined date (R. Martin, 1992;
Zirkel, 2013c).

Nature of the Required Accommodations

Under Section 504/ADA, the school is only required to provide the accommodations
that are necessary because of a student’s identified impairment(s); the school is not
required to provide every accommodation that would benefit the child. Furthermore,
a school is only required to provide reasonable accommodations; it is not required to
provide accommodations that pose an “undue hardship” on the school or that would
necessitate a “fundamental alteration” of its programs (Zirkel, 2013c, p. 5; also U.S.
DOE OCR, 2016, December).

Specific accommodations for a child must always be determined by a group of
persons and based on individual student need. However, many years ago, the court
settlement in Elizabeth S. v. Thomas K. Gilhool (1987) provided early guidance regard-
ing school responsibilities to students with physical and health impairments who do not
qualify under IDEA. The court stated that the required school accommodations and
services for students with physical or health impairments might include, but are not
limited to, development of a plan to address any medical emergencies, school health
services including assistance in monitoring of blood sugar levels and arrangements
for a child to take injections or medications, assistance with toileting, adjustment of
class schedules, home instruction, use of an elevator or other accommodations to
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make school facilities accessible, adaptive transportation, and adaptive physical edu-
cation and/or occupational therapy.

Some schools have been reluctant to allow staff to administer medications and
to allow students to self-medicate (e.g., use a nebulizer or inhaler during an asthma
attack) because of concerns about district legal liability. While medical diagnosis
is not necessary or controlling in determining eligibility under Section 504/ADA,
schools may require a physician’s diagnosis and instructions for certain health ser-
vices at school, such as providing medication. However, based on a review of OCR
opinions, Gelfman and Schwab (2005b) concluded that under Section 504, schools
“no longer have a choice of whether to agree to administer medication when the stu-
dent has a condition that interferes with a major life function and administration of
medication during school hours is necessary” (p. 361). The OCR also has held that
schools may not require parents to attend a school program to provide health services
to their child (e.g., diabetes monitoring) because this imposes an obligation on the
parents of a child with a health impairment that is not imposed on other parents (e.g.,
Clovis [CA] Unified School District, 2009). (For additional discussion of services for
students with 504 health impairments, see Gelfman & Schwab, 2005b.)

Several administrative hearings and OCR investigations have addressed accommo-
dations for students with mental health impairments. These cases concerned students
who did not qualify under IDEA—Part B as having an emotional disturbance but
who were deemed to have a mental impairment that substantially limited a major life
activity. Accommodations and services for a student with a mental health impairment
under Section 504 also must be based on individual need. However, schools must, at
a minimum, provide assistance to ensure equal educational opportunity. For example,
as a result of a hearing involving Howard County, Maryland, Public Schools (“Fail-
ure to Provide,” 2005), parents of a high school student diagnosed with depression
were awarded funds to cover all expenses they incurred from unilaterally placing their
son in a private facility (tuition, room and board, psychological services) after it was
determined that the school failed to offer any services to address the student’s depres-
sion and inability to participate in his education (see Zirkel, 2009¢c, for additional
examples).

Monitoring the Impact of 504 Accommodations

Unlike IDEA, Section 504 does not require the school to monitor the impact of 504
accommodations on the student’s school performance. This is likely because Section
504 accommodations are only designed to provide equal educational opportunity and
may, or may not, effect behavior or learning. For example, it would be difficult—or
impossible—to measure “outcomes” of accommodations such as extended time on
standardized tests, assistance in monitoring of blood sugar levels, or assistance with
toileting.

However, when 504 accommodations are designed to impact student behavior or
learning, school psychologists are ethically obligated to “ensure that the effects of
their recommendations and intervention plans are monitored, either personally or
by others. They revise a recommendation, or modify or terminate an intervention
plan, when data indicate that the desired outcomes are not being attained... .” (NASP
Standard I1.2.2). Thus, in some circumstances, school psychologists who assist in
developing 504 plans are ethically required to provide a higher standard of care than
required by law (NASP Standard IV.2.2). The monitoring of the impact of a 504 plan
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on student behavior or learning is also legally advisable because, if the student is later
found eligible as a child with a disability under IDEA, the school will have data to
show that the child received a free and appropriate education under 504 prior to being
found eligible under IDEA. This is important if the parent later claims that the school
failed to find their child eligible under IDEA in a timely manner and seeks compensa-
tory education for the period prior to implementation of an individualized education
plan ([IEP], U.S. DOE OCR, 2016, December).

Procedural Safeguards Under Section 504

Procedural safeguards in Section 504 regulations are stated in more general terms
than those in IDEA—Part B. Under 504, schools are required to make available a
system of procedural safeguards that permit parents to challenge actions regarding
the identification, evaluation, or educational placement of their child with disabilities
whom they believe needs special education or related services (U.S. DOE OCR, 2016;
also 34 CFR § 104.36). The system of procedural safeguards must include “notice,
an opportunity for the parents or guardian to examine relevant records, an impar-
tial hearing with opportunity for participation by the person’s parents or guardian
and representation by counsel, and a review procedure” (34 CFR § 104.36). School
districts may not require parents to exhaust their internal complaint resolution pro-
cedures such as mediation before requesting a due process hearing under Section 504
(e.g., Talbot County [MD] Public Schools, 2008).

As noted previously, the OCR is charged with investigating Section 504 complaints
pertaining to DOE programs or activities. The OCR investigates individual com-
plaints, and a parent may trigger an investigation of school district compliance with
Section 504 by filing a complaint with the OCR (Zirkel & Kincaid, 1993).

In addition, parents have the right to initiate a court action against the school on
behalf of a child with Section 504/ADA impairments if they believe the school has
violated the provisions of Section 504 with respect to their child. In accordance with
the Handicapped Children’s Protection Act of 1986 (Pub. L. No. 99-372), if a Section
504 claim can be remedied under IDEA, parents must first attempt to remedy the
problem under IDEA before filing a civil action on a Section 504 claim. The courts
may award reasonable attorney fees as part of the costs to parents when they are the
prevailing party in a Section 504 suit.

AMERICANS WITH DISABILITIES ACT

Congress passed more than 20 laws prohibiting discrimination against individuals
with disabilities between 1973 and 1990 (Burgdorf, 1991). The Americans with Dis-
abilities Act of 1990 (ADA) (Pub. L. No. 101-336) is considered to be the most signifi-
cant federal law ensuring the civil rights of all individuals with disabilities.

The ADA was first introduced as a bill in Congress in 1988. In its statement of
findings, Congress reported widespread discrimination against individuals with disa-
bilities in all spheres of life, including employment, housing, public accommodations,
education, transportation, communication, recreation, health services, and access to
public services (Pub. L. No. 101-336 § 2[a][1]). Additionally, testimony to Congress
documented a strong link between disability and poverty, joblessness, lack of edu-
cation, and failure to participate in social and recreational opportunities (Burgdorf,
1991). The ADA was signed into law in 1990.
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The ADA differed from earlier laws because it extended to programs and activi-
ties outside the federal sphere and it included a detailed set of standards prohibiting
discrimination (Burgdorf, 1991). The law guaranteed equal opportunity to individuals
with disabilities in employment, public services, transportation, state and local govern-
ment services, and telecommunications. It specifically prohibited discrimination on the
basis of disability in public and private schools that are not controlled by a religious
entity, regardless of whether the private school receives federal funds (Zirkel, 2009a).
The protections of ADA extended only to those persons who have a disability as defined
by the law. However, the ADA’s definition of disability was broad. Between 1999 and
2002, several Supreme Court decisions narrowed the interpretation of disability under
the ADA, particularly in employment settings (e.g., Sutton v. United Air Lines, Inc.,
1999; Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 2002). The Americans
with Disabilities Amendments Act (ADAA) was passed in 2008 to restore the original,
broad scope of the definition of disability as intended by Congress in 1990 and to
explicitly reject the narrower Supreme Court interpretations of disability. The ADA
definition of disability also applies to Section 504 of the Rehabilitation Act of 1973.

The ADA regulations state that, unless otherwise noted, the ADA “shall not be
construed to apply a lesser standard” than Section 504 (28 CFR § 35.103). ADA gen-
erally requires full compliance with Section 504, but at times it requires more than
Section 504 in school obligations to students with disabilities, such as the removal of
architectural barriers or use of a service dog. Read and consider Case 5.1.

Case 5.1

Fry v. Napoleon Community Schools (2017)

During an IEP meeting, the parents of Ehlena Fry, a kindergartner with
severe cerebral palsy, asked permission to have Ehlena’s certified and hypo-
allergenic service dog, “Wonder,” accompany their daughter to kindergarten.
They explained that Wonder assists Ehlena with life activities such as opening
doors, picking up dropped items, and helping her balance when she needs to
transfer from her walker to a chair or the toilet, and that, with the dog pre-
sent, their daughter could function much more independently, encouraging her
self-reliance and confidence. The school offered a classroom aide to assist Ehle-
na but denied the request to allow Wonder to accompany her to school. The
parents responded that denying permission for their daughter to use her service
animal at a public school was a violation of her rights under Section 504 of the
Rehabilitation Act of 1973 and Title II of the Americans with Disabilities Act,
and they filed an Office for Civil Rights (OCR) complaint against Napoleon
Community Schools. The OCR agreed with the parents that the exclusion of
the service animal violated Ehlena’s rights under Section 504 and Title 1T of the
ADA. Because of their concern about resentment from school officials follow-
ing the OCR decision, the Fry’s enrolled Ehlena in a different school, one that
openly welcomed Wonder.

The Fry’s subsequently filed a lawsuit against Napoleon Community Schools
for violation of Section 504 and ADA. The District Court dismissed the suit on
the basis that it was necessary for the Fry’s to first exhaust the administrative
remedies available under IDEA; the Sixth Circuit Court affirmed that decision.
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The U.S. Supreme Court, however, held that parents are not required to exhaust
IDEA’s administrative remedies where the gravamen [essence] of the plaintiff’s
suit is something other than the denial of the IDEA’s core guarantee of a free
appropriate public education (FAPE). The Supreme Court remanded the case
back to the Court of Appeals for determination of the “gravamen” of the com-
plaint—Title IT and Section 504, or IDEA. The Supreme Court did not discuss
whether the denial of permission for Wonder to accompany Ehlena to kinder-
garten was, in fact, a violation of Title IT and Section 504. However, the ADA
generally requires state and local government entities that provide goods or
services to the public to allow service animals into their facilities.

The OCR within the U.S. Department of Education was designated as the agency
responsible for enforcing the ADA with regard to public schools. Complaints regard-
ing ADA violations may be filed with the OCR. The remedies of Section 504 are the
remedies of Title I1 of ADA.

Case 5.1 illustrates that a child who qualifies under IDEA may also have additional
rights under Section 504 and Title IT of the ADA, and that it is possible for parents to
“seek relief for simple discrimination, irrespective of IDEA’s FAPE obligation” (Fry
v. Napoleon Community Schools, 2017, p. 747).

Whistle-Blower Protection

School psychologists also should be familiar with the ADA’s protection against retali-
ation or coercion for whistle-blowers:
§ 35.134 Retaliation or coercion.

(a) No private or public entity shall discriminate against any individual because
that individual has opposed any act or practice made unlawful by this part, or
because that individual made a charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing under the Act or this part.

(b) No private or public entity shall coerce, intimidate, threaten, or interfere with
any individual in the exercise or enjoyment of, or on account of his or her hav-
ing exercised or enjoyed, or on account of his or her having aided or encour-
aged any other individual in the exercise or enjoyment of, any right granted or
protected by the Act or this part. (28 CFR §35.134)

This portion of the law was designed in part to protect individuals who advocate for
the rights of persons with disabilities from retaliation by the agency involved. Thus,
if a school district failed to meet its obligations to students with disabilities under the
ADA and a school employee assisted those students in obtaining their rights under the
Act, the school district would be prohibited from retaliating against the employee. If
the school did retaliate by firing or in some way demoting the employee, the employee
would have the right to file a lawsuit against the school district under the ADA’s pro-
tection against retaliation. For example, in 2001, a federal jury awarded almost $1
million to a former special education teacher who was fired after persistently com-
plaining that students with disabilities received less adequate time, equipment, and
facilities for physical education than their nondisabled peers (Chestnut, 2001; Seztle-
goode v. Portland Public Schools, 2004).
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This section of ADA also prohibits school staff from retaliating against a student
or parent who complains about discriminatory school practices. Retaliation means
intimidating, threatening, coercing, or in any way discriminating against the student
or parent who raised civil rights concerns (U.S. DOE OCR, 2016, December). Unfor-
tunately, as in Fry v. Napoleon Community Schools (2017), court cases and communi-
cations to NASP’s Ethical and Professional Practices Board suggest is not unusual for
parents to report hostility from school staff following a parent-school disagreement
(also G v. The Fay School, 2019). School psychologists have an ethical obligation to
help ensure that all students and parents feel welcome at school even if they have
openly criticized school policies, practices, or decisions as unfair and unlawful (NASP
Standard 1.3.2). As the OCR noted: “Individuals should be commended when they
raise concerns about compliance with Federal civil rights laws, not punished for doing
so” (U.S. DOE OCR, 2016, December, p. 38).

CONCLUDING COMMENTS

Contemporary interpretations of Section 504 suggest that schools must attend to
three types of potential discrimination prohibited by the law. First, Section 504 pro-
hibits public schools from excluding students from participating in school programs
and activities solely on the basis of a disability. Second, it requires schools to take
steps to prevent harassment on the basis of disability. Third, it requires schools to
make accommodations to ensure that students with disabilities have equal opportu-
nity to benefit from its programs and activities.

STUDY AND DISCUSSION

Questions for Chapter 5

1. What type of legislation is Section 504 of the Rehabilitation Act of 1973? How
does it differ from IDEA in purpose, scope, and funding?

2. How is student eligibility determined under Section 504/ADA?

3. Must a child have a permanent mental or physical impairment to be eligible for
accommodations under Section 504/ADA?

4. Whatisthemeaning of free appropriate public education within Section 504/ ADA?

5. Describe the content of an accommodation plan under Section 504/ADA and
describe how one is developed.

Vignette

D.G.’s school records indicated that he was often sad or “down” as early as fourth
grade and that he focused on things that he didn’t like about himself. In grade 6, signs
of depression were evident, and D.G. made threats of suicide while at school. The
principal informed D.G.’s parents that they were required to have D.G. evaluated pri-
vately and at their own expense; otherwise, D.G. would be removed from school if his
suicidal statements persisted. In grades 7 and 8, D.G. engaged in defiant and aggres-
sive actions. School personnel never referred D.G. for any type of school psychological
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evaluation. In high school. D.G. was hospitalized for depression, and, contrary to a
request from his parents, the school only provided them with his textbooks, but no
syllabi or list of homework assignments, during the time he was hospitalized.

D.G.’s parents repeatedly asked the school to evaluate their child for possible
special education placement, but these requests were denied (orally but not in writ-
ing) with the special education director explaining that a school evaluation was not
required because D.G. “can do the work.” D.G.’s parents were never informed of their
right to dispute this decision or provided with information about their rights under
IDEA or Section 504.

D.G. frequently failed to attend classes his last year of high school because of his
depression. He was not permitted to graduate with his classmates because he missed
too many classes. He also was not permitted to walk in the school’s graduation cer-
emony or attend the senior class breakfast. (Vignette adapted from D.G. v. Somerset
Hills School District, 2008.)

In your opinion, did the school violate Section 504/ADA in this scenario? If yes, in
what ways—and at what points in D.G.’s education—did the school violate its obliga-
tions under Section 504/ADA? If you believe D.G. was eligible for accommodations
under Section 504, what accommodations would you have recommended? D.G. and
his parents subsequently filed a court action against the school district, asserting,
among other claims, violation of Section 504/ADA. If you were the judge in this case,
would you rule in favor of D.G. and his parents or the school? Why?



Chapter 6

ETHICAL AND LEGAL ISSUES IN
PSYCHOEDUCATIONAL ASSESSMENT

Psychological testing and assessment techniques, in common with most tools, can be
used for a diversity of purposes, some destructive and some constructive, and their use
cannot be separated from the training, competence, and ethical values of the clinical-
user. (Matarazzo, 1986, p. 18)

This chapter focuses on ethical and legal issues associated with the assessment of
individual students within the context of an established school psychologist—client
relationship.

TESTING VERSUS ASSESSMENT

In their work with teachers, parents, and children (and in their own thinking), it is
important for school psychologists to distinguish between testing and assessment.
Testing and assessment are not synonymous, interchangeable terms (Matarazzo,
1986). A test is a tool that may be used to gather information as part of the assessment
process. Assessment is a broader term. Mowder (1983) defined the assessment process
as “the planning, collection, and evaluation of information pertinent to a psychoe-
ducational concern” (p. 145). A psychoeducational assessment of a student referred
for an individual evaluation is conducted by a psychologist trained to gather a variety
of different types of information (e.g., school and health history; cultural, language,
and experiential background; observations; test results) from a number of different
sources (e.g., student, teacher, parents) and to interpret or give meaning to that infor-
mation in light of the unique characteristics of the student and their situation.
Practitioners also need to be familiar with the distinction between the medical
and ecological models of school psychological assessment. In past years, practition-
ers often were trained to accept a medical model that views learning and behavior
problems as a result of within-child disorders or disabilities. In contrast, the ecologi-
cal model encourages an assessment approach that takes into account the multiple
factors that affect learning and behavior, including classroom variables, teacher and
instructional variables, characteristics of the referred student, and support available
from the home for school achievement. The ecological perspective has gained accept-
ance because it is viewed as potentially more beneficial to the child. To reverse a stu-
dent’s pattern of poor progress, systematic assessment of factors in the child’s learning
environment is needed (Ysseldyke & Christenson, 1988). Messick (1984) suggested
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that, ethically, a child should not be exposed to the risk of misdiagnosis unless defi-
ciencies in instruction first have been ruled out (also NASP Standard 11.3.1).

The psychologist has certain preassessment responsibilities to the parent and stu-
dent. After discussing these responsibilities, we address ethical-legal concerns asso-
ciated with assessment planning; the selection and evaluation of tests and testing
practices; data collection and interpretation; and report writing and sharing find-
ings. Nondiscriminatory assessment and projective personality assessment are then
discussed. The final portions of the chapter focus on the professional issues of com-
petence and autonomy in conducting psychoeducational evaluations and ethical-legal
issues associated with computer-assisted assessment, including the use of Web-based
digital assessment platforms and remote assessment.

Codes of ethics, professional testing standards, and law provide guidelines for psy-
chological assessment in schools. The National Association of School Psychologists
Principles for Professional Ethics (INASP], 2020) and the American Psychological
Association’s Ethical Principles of Psychologists and Code of Conduct ([APA], 2017b)
each include ethical principles for psychological assessment. The Standards for Edu-
cational and Psychological Testing, or “Joint Test Standards” (American Educational
Research Association et al., 20141), provides criteria for psychologists and educators
to use in the evaluation of assessment practices. The Joint Test Standards has no
official legal status. However, the Joint Test Standards has been referred to in federal
regulations concerning acceptable testing practices, and it has been cited in Supreme
Court cases as an authoritative source on issues concerning the technical adequacy of
testing practices (Adler, 1993).

The Individuals with Disabilities Education Act as amended in 2004 (IDEA) and
Section 504 of the Rehabilitation Act of 1973 each outline legal requirements for
evaluation procedures used in the identification of children with disabilities. The regu-
lations for IDEA—Part B pertaining to tests and evaluation procedures are shown in
Exhibit 6.1.

PREASSESSMENT RESPONSIBILITIES

Consistent with the ethical obligation “to respect the right of persons to participate
in decisions affecting their own welfare,” school psychologists “encourage and pro-
mote parent participation in school decisions affecting their children” (NASP Guid-
ing Principle I.1). However, as will be discussed here and in Chapter 7, not all of their
assessment services require informed parental consent.

Parental Involvement and Consent

Practitioners are ethically obligated to seek informed consent to establish a psycholo-
gist—client relationship for the purpose of conducting a school psychological evalu-
ation of a student (NASP Standard 1.1.2), and consent, oral or written, should be
appropriately documented (APA Standard 3.10d, 9.03; Joint Test Standards 8.4;

U The Standards for Educational and Psychological Testing, published by the American Educational
Research Association, American Psychological Association, and National Council on Measurement
in Education (2014), or “Joint Test Standards,” includes explanatory text (cited by page number) and
numbered standards (cited by standard number, e.g., “3.13”).
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Exhibit 6.1 Excerpts from IDEA Regulations on Evaluation Procedures

Evaluation procedures

(a) Notice. The public agency must provide notice to the parents of a child with a
disability, in accordance with Sec. 300.503, that describes any evaluation proce-
dures the agency proposes to conduct.

(b) Conduct of evaluation. In conducting the evaluation, the public agency must—
(1) Use a variety of assessment tools and strategies to gather relevant functional,

developmental, and academic information about the child, including informa-

tion provided by the parent, that may assist in determining—

(i) Whether the child is a child with a disability under Sec. 300.8; and

(ii) The content of the child’s IEP [individual education program], including
information related to enabling the child to be involved in and progress in
the general education curriculum (or for a preschool child, to participate
in appropriate activities);

(2) Not use any single procedure as the sole criterion for determining whether a
child is a child with a disability and for determining an appropriate educa-
tional program for the child; and

(3) Use technically sound instruments that may assess the relative contribution
of cognitive and behavioral factors, in addition to physical or developmen-
tal factors.

(¢) Other evaluation procedures. Each public agency must ensure that—

(1) Assessments and other evaluation materials used to assess a child under
this part—

(i) Are selected and administered so as not to be discriminatory on a racial
or cultural basis;

(i) Are provided and administered in the child’s native language or other
mode of communication and in the form most likely to yield accurate
information on what the child knows and can do academically, develop-
mentally, and functionally, unless it is clearly not feasible to so provide or
administer;

(iii) Are used for the purposes for which the assessments or measures are
valid and reliable;

(iv) Are administered by trained and knowledgeable personnel; and

(v) Are administered in accordance with any instructions provided by the
producer of the assessments.

Source: 34 CFR § 300.304

NASP Standard 1.1.3). Consent is given by the parent of a minor child or another
adult acting in the place of a parent. A student who has reached the age of major-
ity or who is an emancipated minor typically may consent on their own behalf (see

2 The term parent is used here to refer to an individual who has the legal authority to provide consent and
make decisions,.
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Chapter 3).? Under IDEA, written consent (34 CFR § 300.9) of the parent is needed
to conduct an initial evaluation of a child to determine if the child has a disability as
defined in the law. However, it is important to understand that parental consent for
an initial evaluation “must not be construed as consent for the initial provision of
special education and related services” (34 CFR § 300.300[a][1][ii]), that is, parents
have a legal right to consent to an evaluation but may later refuse special education
and related services even if their child is found to be a child with a disability under
IDEA. The IDEA also requires parental consent for subsequent reevaluations, unless
the school can demonstrate that it has taken reasonable measures to obtain consent
and the child’s parent failed to respond (34 CFR § 300.300[c]).

Parent consent is not required for a review of existing student data as part of an
evaluation or reevaluation (34 CFR § 300.300[d][1][i]). In addition, “the screening of a
student by a teacher or specialist to determine appropriate instructional strategies for
curriculum implementation is not considered to be an evaluation requiring parental
consent under IDEA” (34 CFR § 300.302). Screening is “typically a relatively simple
and quick process” to “identify strategies a teacher may use to more effectively teach
children.” (U.S. Department of Education [DOE], 2006, p. 46639). The question of who
is considered a “specialist” is left to the discretion of the school district. Consequently,
school psychologists may participate in the screening of students without parental con-
sent if the purpose of the screening is to inform the teacher about appropriate instruc-
tional strategies for children (U.S. DOE, 2006, p. 46639). (Also see Chapter 7.)

Professional standards and IDEA are highly similar with regard to the necessary
components of the informed consent agreement for psychoeducational assessment.
According to the Joint Test Standards (8.4) and consistent with IDEA (34 CFR §
300.9), the parent granting permission for the psychoeducational evaluation should
be made aware of the reasons for the assessment, the types of tests and evaluation pro-
cedures to be used, what the assessment results will be used for, the types of records
(paper and digital) that will be created, and who will have access to those records. This
information must be presented to the parent in their native language or other mode of
communication (also see NASP Standard I.1.3). Parents must be informed that their
consent is voluntary, and they may revoke it at any time (34 CFR § 300.9; also NASP
Standard 1.5). School psychologists also are ethically obligated to “respect the wishes
of parents who object to school psychological services and attempt to guide parents
to alternative resources” (NASP Standard I.1.5).

In recent years, tension sometimes has arisen between school psychology practi-
tioners and parents regarding the tests and other assessment materials to be used
in evaluating a child suspected of having a disability. For example, in G.J. v. Musco-
gee County School District (2012), the parents of a child with a disability added an
addendum to the school’s proposed assessment plan with seven conditions the school
had to agree to before the parents would consent to having their child reevaluated
under IDEA. The parents would not consent to an IDEA reevaluation unless all of
the specific instruments to be used were pre-identified in the assessment plan and
the psychological evaluation was conducted by a named licensed psychologist. The
school declined to agree to the addendum conditions. The parents subsequently filed
a lawsuit against the school. The court held that the school has the right to develop the
assessment plan, and the parent has the right to accept or decline the proposed plan.
The parent has no legal right to negotiate the assessment plan. Thus, while it is “best
practice” to listen and respond respectfully to the parents’ input about the proposed
assessment plan for their child, the school, not the parent, has the right to determine
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who will conduct an assessment of a child with a suspected IDEA disability and the
assessment instruments to be used.

Many states and school districts have developed materials for parents describing
evaluation procedures and the assessment instruments used by multidisciplinary team
members. Many districts also have developed forms for parents to sign to consent to
a school psychological evaluation of their child. However, school-based practitioners
are cautioned to ensure that they have a shared understanding with the individual
providing consent regarding the nature and scope of the proposed psychological eval-
uation. For example, are parents providing informed consent for an evaluation of
whether their child has a disability as defined by IDEA and/or a disability as defined
by Section 504 of the Rehabilitation Act of 1973? Are they providing consent for
psychological diagnosis (e.g., Diagnostic and Statistical Manual of Mental Disorders
[DSM-5], American Psychiatric Association, 2013)? Although DSM-5 criteria may be
used in identifying children with disabilities under IDEA or Section 504 (e.g., autism
or attention deficits), parents and eligible students should be given an explicit choice
regarding whether they consent to a DSM-5 diagnosis as part of a school district’s
psychoeducational evaluation.

Most parents cooperate with school attempts to secure approval for psychoeduca-
tional assessment. However, under IDEA, if the parent fails to provide consent for an
initial evaluation of a child with a suspected disability, the school may use mediation
and other due process procedures (e.g., a hearing by an impartial hearing officer) in
an effort to overrule parent failure to consent. However, schools are not required to
pursue an initial evaluation of a child with a suspected disability if the parent fails to
provide consent to do so (34 CFR § 300.300[a][3][i]). Furthermore, if the parent of a
child who is homeschooled or parentally placed in a private school does not provide
consent for an initial evaluation or reevaluation under IDEA, or fails to respond to a
request for consent, the school may not use IDEA consent over-ride procedures, and
it is not required to consider the child as eligible for services (34 CFR § 300.300[d][4]).

Consistent with the professions’ ethical standards for consent, school psychologists
should be aware that, under IDEA, the parents or an adult student may withdraw
consent for assessment or special education placement or services at any time, and
this withdrawal of consent must be honored (34 CFR 300.9[c][1]). If a parent revokes
consent for assessment, it is “not retroactive,” that is, “it does not negate an action
that has occurred after the consent was given and before the consent was revoked”
(34 CFR 300.9[c][2]). School psychologists should not destroy records of a partially
completed evaluation without first notifying the parent.

Responsibilities to the Student

In addition to prior parental consent to initiate a psychoeducational evaluation of
an individual student, school psychologists also have a number of obligations to the
student. As noted in Chapter 3, children are not seen as legally competent to make
autonomous decisions about whether to participate in a psychological assessment;
minors have no legal right “to consent, assent, or object to proposed psychoeduca-
tional evaluations” (Bersoff, 1983, p. 153). In our opinion, it is ethically permissible to
assess a minor child without their explicit assent if the assessment promises to benefit
their welfare (e.g., the planning of an individualized instructional program to enhance
student learning). We concur with Corrao and Melton (1988) that it is disrespectful
to solicit the assent of the child if refusal will not be honored (NASP Standard 1.1.4).
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Consistent with good testing practices, practitioners need to make full use of their
professional skills to gain the active cooperation of the student.

Every student has the right to be fully informed about the scope and nature of the
assessment process, whether or not the student is given a choice to assent to or refuse
services. Practitioners are obligated ethically to explain the assessment process to the
student in a manner that is understood by the student (NASP Standard 1.1.4). This
explanation includes how the assessment results will be used, who will receive informa-
tion, and possible implications of results. Even preschoolers and children with devel-
opment disabilities should receive an explanation in a language they can understand
as to why they are being seen by the school psychologist (Joint Test Standards 8.4).

ASSESSMENT PLANNING

Each phase of the assessment process—assessment planning, information gathering,
and interpretation of findings—requires data-based decision making and professional
judgment (Ysseldyke et al., 2006). School psychologists are obligated to make deci-
sions that promote the welfare of the student in each phase of the assessment process
and to accept responsibility for decisions made (NASP Guiding Principle 11.2, I1.3).
Case 6.1 illustrates how psychological test results can have a powerful impact on the
lives of children.

Case 6.1

Joseph McNulty was the unwanted child of a woman who was raped. He was
placed in Willowbrook State Hospital in 1966 at the age of 4, after being diag-
nosed as “an imbecile” on the basis of an 1Q score of 32. Subsequent reevalu-
ations suggested that Joseph had some hearing problems, but those findings
were “initially ignored or simply not seen.” Joseph grew up among children
and adults diagnosed with severe mental retardation,’ and during his stay at
Willowbrook, he was given high doses of drugs, including Valium, Thorazine,
and Haldol. In 1976, when Joseph was 14, an audiologist observed that Joseph
showed a greater interest in learning than other youth with severe intellectual
disabilities and confirmed that Joseph was hearing-impaired. After years of in-
tensive therapy, Joseph’s I1Q tested in the normal range in 1980. In his late 20s,
Joseph was not yet able to live independently, and he continued to need therapy
and training. In 1988, he won a $1.5 million damage suit against the state of
New York for medical malpractice.Source: Adapted from Bauder, 1989, p. B-1.

Five Ethical-Legal Concerns

Psychologists have long recognized that the use of an IQ score in isolation is not
sound practice in the identification of individuals with intellectual disabilities. How-
ever, prior to the passage of Pub. L. No. 94-142 in 1975, 1Q test scores were frequently
the sole basis for labeling children as “mentally retarded” (Matarazzo, 1986). The

3The term “mental retardation” is used when historically accurate.
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1960s and 1970s were years of increasing court and federal government involvement
in the regulation of school psychological testing as a result of this type of misuse of
tests. (See Chapter 4.)

Five broad ethical-legal concerns emerge from an analysis of our codes of ethics,
professional standards, and federal laws that address psychological assessment: Psy-
chologists must strive to ensure that psychoeducational evaluations are multifaceted,
comprehensive, fair, valid, and useful. We address each of these concerns briefly in
the following pages and then discuss the selection and evaluation of tests and testing
procedures.

Multifaceted

Psychoeducational assessment of a child with learning or behavior problems must be
based on information “gathered from multiple measures and multiple informants” (D.
N. Miller & Nickerson, 2007, p. 48). Under IDEA and consistent with codes of ethics,
evaluation procedures must include findings from a variety of assessment tools and
strategies “to gather relevant functional, developmental, and academic information,
including information provided by the parent” (34 CFR § 304[b][1], also [c][2]; NASP
Standard I1.3.6). School psychologists base their opinions on “information and tech-
niques sufficient to substantiate their findings” (APA Standard 9.01). No important
decisions (e.g., special education eligibility) should be made on the basis of findings
from a single test score or assessment procedure (34 CFR § 300.304[b][2]; Joint Test
Standards 12.10; NASP Standard 11.3.6).

Comprehensive

Children with suspected disabilities must be assessed “in all areas related to the sus-
pected disability, including, if appropriate, health, vision, hearing, social and emo-
tional status, general intelligence, academic performance, communicative status, and
motor abilities” (34 CFR § 300.304[c][4]; also NASP Standard I1.3.7).

As was apparent in Case 6.1, failure to have a child evaluated for possible sensory
impairments can result in misdiagnosis with tragic consequences for the child. The
term comprehensive should be interpreted broadly to include assessing the child in
all areas that likely impact their learning even if the assessments are not required to
determine eligibility for a specific disability classification. For example, in G. “J” D.
v. Wissahickon School District (2011), the court held that the school psychological
evaluation of the child was inadequate and that the school failed its child find obliga-
tions under IDEA. The student had a known history of attentional and behavioral
problems that impeded learning. However, the psychoeducational evaluation focused
solely on cognitive potential and academic progress. The judge opined that the school
psychologist had an obligation to assess and address the child’s attentional and behav-
ior problems in a systematic way (e.g., functional behavior assessment and behavior
management plan) and that failure to do so resulted in a denial of a free and appro-
priate education under IDEA. It is important to note, however, that although NASP
Standard I1.3.7 obligates a practitioner to ensure that a student is assessed in all areas
related to a suspected disability, it does not obligate the school psychologist to person-
ally collect the needed information.*

4The first author of this book participated in the NASP 2020 ethics code revision process.
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Fair

School psychologists strive to conduct fair and valid assessments. “They actively pur-
sue knowledge of the student’s disabilities, and developmental, cultural, linguistic,
and experiential background and then select, administer, and interpret assessment
instruments and procedures in light of those characteristics” (NASP Standard I1.3.8;
also APA Standard 9.02). The IDEA outlines requirements for the assessment of Eng-
lish learners; children with disabilities; and children from diverse cultural, ethnic, and
racial backgrounds.

English Learners. Under IDEA, tests and other assessment tools used in the evalua-
tion of children with suspected disabilities are “provided and administered in the child’s
native language or other mode of communication and in the form most likely to yield
accurate information on what the child knows and can do academically, developmen-
tally, and functionally, unless it is not feasible to so provide or administer” (34 CFR
§ 300.304[c][1][ii]; also APA Standard 9.02; Joint Test Standards 3.13; NASP Stand-
ard I1.3.9). Furthermore, materials and procedures used to assess English learners are
selected and administered to ensure that they measure the extent to which the child has
a disability and needs special education rather than measuring the child’s English lan-
guage skills (34 CFR § 300.304[c][3]). Native language is defined as “the language nor-
mally used by the child in the home or learning environment” (34 CFR § 300.29[a][2]).

According to Carvalho et al. (2014) and Paredes Scribner (2002), among others,
competent assessment of children from culturally and linguistically diverse back-
grounds requires the practitioner to gather information about the student’s and fam-
ily’s degree of acculturation from the student, family, and cultural agents and to assess
the child’s language proficiency prior to selecting assessment tools.

Cummins (1999) observed that immigrant children often learn basic interpersonal
conversational skills before they acquire the English language proficiency necessary
to support academic learning. A child’s fluency in conversational English can cause
teachers and school psychologists to overestimate the child’s cognitive-academic
English language proficiency. Consequently, the practitioner must assess the child’s
language proficiency in the languages to which the child has been exposed prior to
selecting assessment tools (Carvalho et al., 2014). This assessment should include an
evaluation of spoken and written language skills in each language, using both formal
and informal measures, to obtain a full picture of functional language usage (Lopez,
1997). Language proficiency information is needed to guide the selection and inter-
pretation of measures of aptitude, achievement, and adaptive behavior and in plan-
ning instruction and interventions (see Paredes Scribner, 2002). Even if a child from a
linguistically diverse background demonstrates some proficiency in spoken or written
English, it is important to remember that commonly used tests (e.g., Wechsler Intel-
ligence Test for Children V; Wechsler, 2014) tap the language, symbols, and knowledge
children encounter in the dominant U.S. culture and schools.

Experts (e.g., Carvalho et al., 2014; Rhodes et al., 2005) concur that best practice
in assessing English learners involves the use of an ecological model and a system-
atic and comprehensive framework (see Nondiscriminatory Assessment, later in this
chapter). Unfortunately, available evidence suggests that many practitioners are not
adhering to ethical, legal, and best practice guidelines when assessing English learners
(Harris et al., 2020). As a result, past patterns of disproportionality of special educa-
tion placement for English learners may keep being repeated (A. L. Sullivan, 2011).

The NASP maintains a directory of bilingual school psychologists who may be
available to assist in the assessment of a child who is an English learner, but there is a
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shortage of bilingual school psychologists (Harris et al., 2020; NASP, 2015). When a
bilingual psychologist is not available, and the services of an interpreter are used dur-
ing psychological assessment, the psychologist is obligated ethically to obtain consent
for the use of the interpreter, ensure that the interpreter is adequately trained to assist
in the assessment (including instruction on maintaining confidentiality and test secu-
rity) and describe any limitations regarding the validity of the results obtained (APA
Standard 9.03; Joint Test Standards 3.14; NASP Standard I1.3.6; also U.S. Depart-
ment of Justice & U.S. DOE, n.d., on parent rights in the selection of interpreters).
In addition, the practitioner is obligated to ensure that they have the necessary skills
to work effectively with an interpreter (NASP, 2015). Practitioners are advised not to
translate (or have an interpreter translate) items from a test developed for English-
speaking examinees into the child’s native language because translation of an item is
likely to change item difficulty (Ortiz, 2019). An on-the-spot translation of a test or
subtest thus results in scores of unknown validity.

If a student is an English learner and it is not feasible to conduct an assessment in
the language in which the child is most proficient, the examiner should exercise caution
in interpreting test results, especially if the results will be used to make an important
decision, such as special education eligibility. English-only assessments of cognitive
ability, adaptive behavior, or achievement may result in scores that reflect construct-
irrelevant factors (limited English, lack of familiarity with the culture) rather than
measuring the intended construct (Carvalho et al., 2014: Ortiz, 2019). See Carvalho et
al. (2014), Ortiz (2014, 2019), Rhodes et al. (2005), and “Nondiscriminatory Assess-
ment,” this chapter, for additional information on assessing English learners.

Children with Disabilities. The IDEA—Part B also mandates careful selection of
assessment procedures for children with sensory, motor, or speech impairments. Chil-
dren with deafness or blindness or no written language must be evaluated using the
mode of communication that they use, such as sign language, Braille, or oral commu-
nication (34 CFR § 300.29). Furthermore, assessments are “selected and administered
so as best to ensure that if an assessment is administered to a child with impaired sen-
sory, manual, or speaking skills, the assessment results accurately reflect that child’s
aptitude or achievement level or whatever other factors the test purports to measure,
rather than reflecting the child’s impaired sensory, manual, or speaking skills (unless
those are the factors which the test purports to measure)” (34 CFR § 300.304[c][3]).

Children from Diverse Cultural, Ethnic, and Racial Backgrounds. Codes of ethics,
professional standards, and special education law also mandate nondiscriminatory
assessment of children from diverse cultural, ethnic, and racial backgrounds. As the
issue of nondiscriminatory assessment is complex, it is discussed separately later in
the chapter.

Valid

“School psychologists use assessment techniques and practices that the profes-
sion considers to be responsible, research-based practice” (NASP Standard 11.3.2).
They “select assessment instruments and strategies that are reliable and valid for the
examinee and the purpose of the assessment” (NASP Standard 11.3.8; also 34 CFR
§ 300.304[c][1][iii]; APA Standard 9.02; Joint Test Standards, pp. 11-22). To ensure
reliable and valid findings, IDEA also requires that assessment and evaluation materi-
als be administered by trained and knowledgeable personnel, in accordance with any
instructions provided by the producer of such assessments (34 CFR § 300.304[c][1][iv,
v]; also NASP Standard 11.3.3, 11.5.2).
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Useful

School psychologists use their expertise in assessment for the purpose of improving
the quality of life for the child (NASP Standard III.2.3). Evaluation procedures are
selected to provide a profile of the child’s strengths and difficulties that will assist
parents, educators, and other helping professionals to make informed decisions about
the child’s needs and aid in instructional planning. The IDEA requires that assess-
ment tools and strategies “provide relevant information that directly assists persons in
determining the educational needs of the child” (34 CFR § 300.304[c][7]; also NASP
Standard I1.3.11; VanDerHeyden & Burns, 2018).

Evaluating Tests and Testing Practices

School psychology practitioners select the best available assessment techniques (APA
Standard 9.02; NASP Standard 11.3.2). The Joint Test Standards publication was
developed to “promote sound testing practices and to provide a basis for evaluating
the quality of those practices” (p. 1). Evaluating the adequacy of assessment practices
ultimately rests with the test user and involves professional judgment; the Joint Test
Standards provide a frame of reference for ensuring relevant issues are addressed.

Considerable agreement exists in the school psychology literature that a variety of
different types of information are appropriate within the framework of a successive-
levels model of psychoeducational assessment. Consistent with this model, primary
emphasis is given to scores and information from the most reliable and valid sources
(composite scores on technically adequate measures) in interpretation and decision
making. However, findings from less reliable and valid sources (scores on various sub-
test groups, individual subtest scores, performance on individual items, observations,
and impressions) also may play a role in generating hypotheses about the student’s
profile of abilities, skills, and needs. These hypotheses then may be confirmed or aban-
doned by collecting additional information that verifies (cross-validates) or discon-
firms the hypothesis (Kaufman, 1994).

According to the Joint Test Standards, it is the responsibility of the test user to
determine whether there is evidence for “(a) the validity of the interpretation for
intended uses of the scores, (b) the reliability/precision of the scores, (c) the applica-
bility of the normative data available in the test manual, and (d) the potential positive
and negatives consequences of use” (p. 139).

Reliability

Reliability, or precision, refers to the consistency of test scores across testing proce-
dures (e.g., tasks, contexts, raters) (Joint Test Standards, p. 33). Generally, reliability
is evaluated through the use of reliability coefficients. Two types of reliability infor-
mation should be reported in the manuals for tests to be used in psychoeducational
decision making: test stability and internal consistency reliability. Test stability or test-
retest reliability studies provide information about the consistency of scores from one
testing session to another. This information typically is obtained by administering the
same test to the same group of examinees on two occasions (ideally two weeks apart)
and correlating the resultant test scores (Salvia et al., 2017). Internal consistency coef-
ficients are based on scores obtained during one administration of the test. The reli-
ability coefficient obtained in this manner provides information about the extent to
which items on the test are inter-correlated. According to the Joint Test Standards



Ethical and Legal Issues in Psychoeducational Assessment 177

(2.6), coefficients of internal consistency should not be substituted for estimates of
stability unless evidence supports that interpretation in a particular context.

How reliable must a test be? There is no simple answer to this question. Shorter, less
time-consuming, and less reliable measures may be adequate when tests are selected to
provide information about groups rather than individuals (as in program evaluation
and research) or when the results are used for decisions that are tentative and revers-
ible (as when brief benchmark tests are used to group children for reading instruc-
tion). A review of the literature suggests that some consensus exists in the field of
school psychology about desirable levels of reliability for tests used in the schools. Test
retest reliability coefficients of .60 to .65 are seen as adequate for measures of group
performance; coefficients of .80 to .85 are acceptable for screening instruments; and
correlations of .90 or above are desirable for instruments that play a key role in mak-
ing educational decisions about individual students (Hammill et al., 1989).

Unlike some types of validity information (e.g., predictive validity) that require
a longitudinal design, reliability data can be gathered during test development and
standardization and should be included in the supporting manuals when the test is
marketed. The Joint Test Standards (2.3) recommends that reliability estimates be
provided for each total score, subscore, or combination of scores that the test reports.
Reliability coefficients should be reported for each age or grade level and popula-
tion subgroup (e.g., individuals with hearing disabilities) for which the test is intended
(Joint Test Standards 2.11, 2.12). The test user is responsible for evaluating this infor-
mation to ensure that the test selected is reliable for its intended use (NASP Stand-
ard 11.3.3).

Validity

Validity is the single most important consideration in evaluating tests and assessment
procedures (Joint Test Standards, p. 11). Validity refers to “the degree to which evi-
dence and theory support the interpretations of test scores for proposed uses of tests”
(p. 11). However, “no test is valid for all purposes or valid in the abstract;” tests are
valid (or not valid) for a specific purpose (Sattler, 2018, p. 118). The IDEA requires
that assessment materials used in the identification of children with suspected dis-
abilities “are used for purposes for which the assessments or measures are valid and
reliable” (34 CFR § 300.304(c][iii]).

Test producers gather validity evidence from a variety of sources (Joint Test Stand-
ards, pp. 13-21). In terms of test content, the evidence needs to be evaluated on the
degree to which the sample of items, tasks, or questions (as well as the procedures for
administration and scoring of those items) on a test is representative of the domain
that the test is supposed to measure (Salvia et al., 2017). Test authors are obligated to
specify adequately the universe of content that a test is intended to represent and pro-
vide evidence that the test content agrees with specifications of what the test should
measure (Joint Test Standards 1.11). Likewise, if there are assumptions about the
cognitive processes followed by test takers (e.g., test takers are using mathematical
reasoning when completing a task purported to measure mathematical reasoning),
theoretical or empirical evidence should be provided that those items measure the
intended processes (Joint Test Standards 1.12).

When a test allows interpretations based on intratest score differences or score
pro- files, evidence regarding the internal structure of the test should be provided
to support such interpretations (Joint Test Standards 1.13). More specifically, “the
distinctiveness and reliability of the separate scores should be demonstrated, and
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the interrelationships of those scores should be shown to be consistent with the
construct(s) being assessed” (Joint Test Standards, p. 27).

Tests used in psychoeducational assessment often cite criterion-related studies as
evidence of validity. Test-criterion relationships typically are reported as a correla-
tion between scores on the test and scores on some type of outcome of interest called
the “criterion” measure. Traditionally, test-criterion relationships have been evalu-
ated using concurrent and predictive studies (Salvia et al., 2017). Concurrent valid-
ity studies involve obtaining information from the predictor and criterion measures
at the same point in time. Predictive validity studies involve administering the crite-
rion measure after a specified time interval to evaluate how well a test correlates with
future performance.

What levels of criterion-related validity are acceptable for tests used in psychoe-
ducational assessment? Again, no simple answer exists. Estimates of criterion-related
validity are affected by a number of factors, including the extent to which the predic-
tor and criterion tests measure the same traits and abilities, the reliability of the pre-
dictor and criterion measures, the heterogeneity or spread of scores on either measure,
and the time interval between the administration of the two measures (see Joint Test
Standards, p. 18). Criterion-related validity studies should be described by the test
producer in enough detail to enable test users to evaluate the adequacy of the research
design and findings. This description should include the types of test takers; research
procedures, including the time interval between tests; and statistical analysis, includ-
ing any correction for attenuation of range of scores. The psychometric characteris-
tics of the criterion measure also should be described in detail (Joint Test Standards,
pp- 28-29).

If a test is purported to be a measure of a construct (psychological characteristic
or trait) such as intelligence, scholastic ability, anxiety, or sociability, evidence regard-
ing the relationships of the test’s scores with conceptually related constructs should
be provided (Joint Test Standards 1.16). As Messick (1965) noted, no single study
can establish the construct validity of a test or other measure; an accumulation of
evidence based on a multitrait, multimethod construct validation paradigm is needed.
This model of construct validation suggests that evidence should be provided show-
ing that the test correlates well with other measures of the same construct (convergent
evidence) but does not correlate highly with measures of theoretically unrelated con-
structs (discriminate evidence) (Campbell & Fiske, 1959).

Evidence of the consequences of tests also needs to be evaluated. While many indi-
vidual assessment tools have support for their ability to generate reliable and valid
scores, it is the “procedures surrounding a tool’s use within applied settings [that] will
ultimately determine to what extent the tool’s scores are useful, defensible, and associ-
ated with positive outcomes” (Von der Embse & Kilgus, 2018, p. 330; also VanDer-
Heyden & Burns, 2018). It is the responsibility of the test user to evaluate the intended
and unintended consequences of using a particular test.

Finally, there are important validity concerns when tests are translated to a dif-
ferent language or adapted for computer administration, including remote admin-
istration. In accordance with the Joint Test Standards, when a test is translated and
adapted from one language to another, the test producer is obligated to describe the
methods used in establishing the adequacy of the adaptation and provide evidence
of the validity of test score interpretations for its intended use (Joint Test Standards
3.12). Since many dialects and differences in word usage exist among groups with the
same official language (e.g., Spanish), the test producer should identify the intended



Ethical and Legal Issues in Psychoeducational Assessment 179

target linguistic groups for the test (e.g., Cubans, Puerto Ricans, or Mexicans) and
provide evidence of score validity for each linguistic group (Joint Test Standards 3.12).

When an instrument originally developed for a traditional pencil-and-paper admin-
istrative format is made available for computer administration, the test publisher is
obligated to provide evidence of the equivalency of scores of the traditional versus
computer-administered format or provide new technical information for the com-
puterized version. Similarly, when an instrument developed for face-to-face admin-
istration is recommended by its producer for remote assessment, the producer must
provide evidence of the equivalency of scores or new technical data based on remote
administration.

How do you decide whether validity evidence is sufficient? Both the quality and
quantity of the supporting evidence are important (Joint Test Standards, pp. 21-22).
Although the test manual and supportive materials are starting points for test review,
practitioners are obligated ethically to keep abreast of the research related to the
validity of tests used in psychoeducational assessment (NASP Standard 11.3.2).

Adequacy of Test Norms

Tests that provide norm-referenced scores allow us to interpret a child’s test perfor-
mance in comparison with a reference group of children of the same age, in the same
grade, or perhaps with the same type of disability. In selecting tests with norm-refer-
enced scores, the school psychologist has a responsibility to evaluate the adequacy
and appropriateness of the test norms for the intended use of the test. Test norms
must be: (a) based on a sample representative of the intended target population for the
test, (b) recent, and (c) appropriate for the child being evaluated.

Test producers have a responsibility to identify the intended target population for
a test and to describe fully the extent to which the norm group is characteristic of
that specific population. Norming studies should be described in the test manual or
supportive materials in sufficient detail for the user to evaluate their adequacy and
appropriateness for intended test use (Joint Test Standards 5.9). Test users have a
responsibility to evaluate the extent to which the children they test are represented in
the published norms (NASP Standard 11.3.4).

INFORMATION GATHERING

Ethical-legal concerns that arise during information gathering include ensuring that
assessment procedures are administered by qualified examiners under appropriate
conditions and that family and student privacy are respected.

Invasion of Privacy

The school psychologist seeks to gather the information needed to develop a picture
of the student that is comprehensive enough to be useful in decision making and
in planning appropriate interventions. However, in responsible psychological assess-
ment, the practitioner also remains sensitive to student and family privacy (Mata-
razzo, 1986). School psychologists are obligated ethically to respect the privacy of
others (APA Principle E; NASP Guiding Principle 1.2). They do not seek or store
personal information about the student, parents, or others that is not needed in the
provision of services (APA Standard 4.04; NASP Standard 1.2.1).
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Assessment Conditions

School psychologists must ensure that the assessment conditions are in the best inter-
ests of the student being evaluated. The testing environment should be of “reasonable
comfort and with minimal distractions” (Joint Test Standards 6.4); otherwise, findings
may not be accurate or valid. Testing done by computers should be appropriately
monitored to ensure that results are not adversely affected by a lack of computer test-
taking skills or by problems with the equipment (Joint Test Standards 10.9).

In accordance with professional standards and law, tests and other assessment pro-
cedures must be “administered by trained and knowledgeable personnel ... in accord-
ance with any instructions provided by the producer of the assessments” (34 CFR §
300.304[c][1][iv, v]). Practitioners are obligated to “follow carefully the standardized
procedures for administration and scoring specified by the test developer and any
instructions from the test user” (Joint Test Standards 6.1). Modifications are based on
carefully considered professional judgment. Furthermore, if an assessment is not con-
ducted under standard conditions, a description of how the conditions varied from
standard conditions should be included in the evaluation report (APA Standard 9.06;
NASP Standard 11.3.2; Joint Test Standards 6.3).

Psychological and educational tests should be administered only by individuals
qualified to do so (APA Standard 9.07). “School psychologists do not promote or
condone the use of restricted psychological and educational tests or other assessment
tools or procedures by individuals who are not qualified to use them” (NASP Stand-
ard I1.5.2).

Test Security

The development of valid assessment instruments requires extensive research and
considerable expense. Inappropriate release of information about the underlying prin-
ciples or specific content of a test is likely to decrease its validity for future examinees.
The APA’s ethics code states that psychologists are obligated to “make reasonable
efforts to maintain the integrity and security of test materials and other assessment
techniques consistent with law, and contractual obligations, and in a manner that
permits adherence to this Ethics Code” (APA Standard 9.11; also NASP Guiding
Principle 11.5, Standards I1.5.1-3; Joint Test Standards 9.21-9.23). (Also see Chapter
3, Parent Access to Test Protocols.)

ASSESSMENT INTERPRETATION

School psychologists “adequately interpret findings and present results in clear terms.
They ensure that recipients understand results so that they can make informed choices”
(NASP Standard I1.3.11). As noted previously, in reporting assessment results, psy-
chologists indicate any reservations that exist concerning validity due to assessment
circumstances or norm appropriateness (APA Standard 9.06; NASP Standard 11.3.3).
Psychologists also are obligated to ensure that assessment results are useful in plan-
ning interventions (34 CFR § 300.304[c][7]; also VanDerHeyden & Burns, 2018).
School psychologists may be asked to make recommendations for a student based
on findings from a psychoeducational evaluation conducted by another psychologist.
This might happen, for example, when a child moves from one locale to another.
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According to the NASP’s code of ethics, “It is permissible for school psychologists to
make recommendations based solely on a review of existing records. However, they
should utilize a representative sample of records, and explain the basis for, and the
limitations of, their recommendations” (NASP Standard I1.3.10; also APA Standard
9.01b, 9.01c¢).

Classification

Depending on their work setting and prior training, a school psychologist might use
one or more of several different diagnostic or classification systems. In school-based
practice, practitioners most typically are involved in determination of whether a stu-
dent is eligible for special education under IDEA and/or whether the student has an
impairment and is eligible for accommodations in accordance with Section 504 of the
Rehabilitation Act of 1973. Some school psychologists also have been trained to use
the DSM-5 (American Psychiatric Association, 2013) to diagnose mental disorders.
As noted previously, decisions regarding eligibility under IDEA or Section 504 must be
based on the disability criteria outlined in those laws. Also, as discussed in Case 6.2, a
DSM-5 diagnosis may be helpful in assisting a student to acquire appropriate services.
However, school-based practitioners should not render a DSM-5 diagnosis without
the consent of the parent (or adult student).

It is important to note that, legally and ethically, practitioners are obligated to
ensure that, when eligibility classifications are assigned, they are based on valid assess-
ment procedures and sound professional judgment. Furthermore, when classifications
are used, “care should be taken to avoid labels with unnecessary stigmatizing impli-
cations” (Joint Test Standards, p. 136; also Adelman & Taylor, 2018; Hobbs, 1975).
In general, the least stigmatizing eligibility category that is consistent with accurate
diagnosis should be assigned.

Report Writing and Sharing Findings

School psychologists typically share their assessment findings in written reports and
orally in meetings with the individuals involved.

Report Writing

The written psychological report documents the assessment process and outcomes
and outlines recommendations to assist the child. A school psychological evaluation
report may be used in making special education decisions and identifying instructional
needs. It also serves as a history of performance for subsequent evaluations of student
progress or deterioration. Finally, it may serve as a communication tool in referrals
to professionals outside the school setting and as documentation in legal proceedings
such as hearings and court procedures (Sattler, 2018). Read and consider Case 6.2.
In preparing school psychological evaluation reports, practitioners must consider
their obligation to ensure that their findings are understandable and used to enhance
learning opportunities for students (NASP Standard I1.3.8; I1.3.11) as well as their
obligation to safeguard the confidentiality of sensitive private information about the
student and family (NASP Guiding Principle 1.2). Although parents (and eligible
students) have access to all school psychological assessment findings, school-based
practitioners, in collaboration with parents, need to make careful choices about what
information to include in psychological reports prepared for different purposes. It
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Case 6.2

After completing his PhD, David Kim became a licensed psychologist as well
as a certified school psychologist and has continued to work as a school-based
practitioner. He received a referral to evaluate Ana, a 12-year-old student in
sixth grade, to determine whether she might be eligible for special education
services as a student with a learning disability in mathematics calculation and
reasoning under IDEA. Ana’s school records indicated that she is a shy and
anxious student who has struggled in math since first grade. Her mathematics
achievement test scores are below the 4th percentile, even after multiple indi-
vidualized interventions were attempted in the fourth and fifth grades. Ana’s
father has consented to a school psychological evaluation in the hope that his
daughter will receive additional individualized help in mathematics.

As a result of his interview with Ana, her father, and her teachers, Dr. Kim
learns that Ana’s mother died from uterine cancer when Ana was in third grade.
Since that time, Ana’s school records show many absences due to illness and
that she frequently goes home early from school because of complaints of an
upset stomach. Ana’s father reports that their family doctor has found no medi-
cal cause for her recurring stomachaches and that, despite reassurances from
adults, Ana worries excessively that she is dying from “cancer in the tummy.”
Based on his observations, assessment results, and interview findings, Dr. Kim
determines that, in addition to possible eligibility under IDEA as having a
learning disability in mathematics, Ana meets the diagnostic criteria for somatic
symptom disorder, a diagnosis based on the DSM-5. Dr. Kim recognizes that
he has a number of ethical decisions to make regarding what information to
include and what to exclude from his section of the multidisciplinary report that
is being prepared for the individualized education program (IEP) team.

may be ethically appropriate (and legally advisable) to exclude sensitive family and
student information from a report written for the purpose of making special educa-
tion decisions or identifying instructional needs. However, with parent permission, this
information could be shared with others in the school setting or included in a report
prepared for a professional outside the school. Walrath et al. (2014) recommended
that, in sensitive situations, psychologists report only the information necessary to
allow teachers and staff to implement the recommendations. They also suggested
that psychologists consider whether potentially sensitive information could prejudice
school staff toward the child and/or family or embarrass the child if inappropriately
disclosed.

For these reasons, Dr. Kim (Case 6.2), like other school psychologists, needs to
think carefully about the privacy rights of students and their families and the mean-
ing of the need-to-know principle when making decisions about what information to
disclose to others within the school setting. School-based practitioners, in collabora-
tion with parents, should decide whether it is in the child’s best interests to include a
DSM-5 diagnosis in a multidisciplinary report for use by the group of persons deter-
mining eligibility under IDEA or Section 504. In Case 6.2, Dr. Kim and Ana’s father
together decide not to include the DSM-5 diagnosis of somatic symptom disorder
in Ana’s multidisciplinary report because nonpsychologists sometimes confuse the
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disorder with malingering. However, Dr. Kim will collaborate with Ana’s physician,
the school nurse, and Ana’s teacher to ensure that appropriate strategies are imple-
mented to help Ana cope with her stomachaches at school. Ana’s father has also
requested a referral to a child therapist. Dr. Kim will provide him with a list of quali-
fied mental health providers who are skilled in working with children and a letter sum-
marizing the DSM-5 diagnostic findings.

School psychologists accept responsibility for their professional work (NASP Guid-
ing Principle 11.2). They “review all of their written documents for accuracy, signing
them only when correct. They may add an addendum, dated and signed, to a previ-
ously submitted report if information is found to be inaccurate or incomplete” (NASP
Standard I1.2.1). School psychologists who supervise practicum students and interns
are responsible for the professional practices of their supervisees (NASP Standard
11.2.4, 1V.4.2). Reports prepared by school psychology trainees should be cosigned by
the supervising school psychologist. The IDEA requires that parents be given a copy
of their child’s evaluation report (34 CFR § 300.306[a][2]).

Sharing Findings with the Parent and Student

In working with parents, school psychologists are ethically obligated to “adequately
interpret findings and present results in clear terms. They ensure that recipients
understand assessment results so they can make informed choices” (NASP Standard
I1.3.11). Read and consider Case 6.3.

Case 6.3

Preciado v. Board of Education of Clovis Municipal Schools (2020)

In Preciado v. Board of Education of Clovis Municipal Schools ([ Preciado], 2020),
the parents of a child with dyslexia pursued due process under IDEA after an
IEP meeting in which their daughter, who had received special education in
grades 2 through 4, was found no longer eligible for special education. At the
IEP meeting, the school reported the child’s scores on the Kaufman Test of
Educational Achievement, 3rd edition (KTEA-3, Kaufman & Kaufman, 2014),
and Istation, an e-learning program (Mathes et al., 2020) to support their po-
sition, but no one in attendance was able to explain the Istation findings to
the parents. The parents alleged that the school district had violated IDEA by,
among other claims, failing to “have a person in attendance at IEP meetings
who could interpret the meaning of assessments such as Istation” to them (Pre-
ciado, 2020, p. 1294).

The hearing officer found in favor of the parents on this and other issues. The
school district then challenged the hearing officer’s decision in federal district
court. The court agreed with the hearing officer that, “the District effectively
excluded the Parent from parts of the IEP meetings by relying on Istation scores
to gauge Student’s progress without properly explaining them” (p. 1298), and
that “by failing adequately to explain Student’s Istation scores to Parent, the
District violated the IDEA’s requirement that a parent be an important member
of the IEP team” (p. 1298).
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Preciado (2020) is a lower court decision that might not be persuasive in other juris-
dictions. However, it is shared here because it illustrates the importance of explaining
school psychological findings to parents in a way that assures their ability to meaning-
fully participate in decisions affecting their own child (also NASP Standard 11.3.11).

School psychologists secure continuing parental involvement by honest and forth-
right reporting of their findings within the promised time frame (APA Standard 9.10;
NASP Broad Theme I1I; Joint Test Standards 10.11). Experts in the field recommend
that psychologists proactively review written reports with parents prior to sharing
them with others, carefully reviewing any sensitive information that is included and
“discussing its meaning, relevance, and importance” (Doll et al., 2011, p. 262). “Par-
ents should have ample opportunity to suggest revisions to documents while these are
still within the psychologist’s oversight” (p. 262).

Practitioners also discuss with parents “the recommendations and plans for assist-
ing their children.... When appropriate, this involvement includes linking interven-
tions between the school and the home, tailoring parental involvement to the skills of
the family, taking into account the ethnic/cultural values of the family, and helping
parents gain the skills needed to help their children” (NASP Standard 11.3.13; APA,
2017a). (Also see Chapter 8.)

In addition to parents, school psychologists discuss the outcomes of the psychoe-
ducational evaluation with the child. Recommendations for program changes or addi-
tional services are discussed with the student, along with any alternatives that may be
available (NASP Standard I1.3.13). Consistent with ethical principles, students should
be afforded opportunities to participate in decisions that affect them.

NONDISCRIMINATORY ASSESSMENT

In Chapter 1, we suggested that psychologists have an ethical obligation to help ensure
that the science of psychology is used to promote human welfare in the schools, neigh-
borhoods, and communities in which they work and in the larger society (also NASP
Broad Theme IV). Unfortunately, American history is replete with examples of the
ways the supposed science of psychology has been used to oppress culturally and
linguistically diverse students in the United States and to justify discriminatory prac-
tices in society and in our schools. For example, following the introduction of the
Stanford-Binet Intelligence Scales in 1916 and the development of group ability tests,
1Q tests were used to characterize Black persons as members of a genetically inferior
race and justify discriminatory treatment in society, to characterize non-Anglo immi-
grants as intellectually inferior and therefore undesirable, and to support laws allow-
ing sterilization of women of below-normal IQ without their consent (Gould, 1996).
In schools, IQ and other cognitive assessments have been used to segregate culturally
and linguistically diverse students in inferior, dead-end classes; to deny them access to
the college preparatory curriculum; to misclassify them as having intellectual disabili-
ties; and to justify their placement in poorly equipped special education classes taught
by inadequately trained staff (see Exhibit 4.2). School psychology practitioners need
to be knowledgeable about the history of the misuse of tests in the United States so
that they can understand the roots of contemporary controversies regarding the use
of 1Q tests with children from diverse backgrounds as well as the concerns of parents
of culturally and linguistically diverse students referred for psychological testing (also
see APA, 2017a; Frisby & Henry, 2016).
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Today, nondiscriminatory assessment is both an ethical and a legal mandate. The
IDEA requires that assessment and other evaluation materials must be “selected and
administered so as not to be discriminatory on a racial or cultural basis” (34 CFR
§ 300.304[c][1][i]). Our codes of ethics and professional standards include multiple
statements regarding valid and fair assessment of students from culturally and lin-
guistically diverse backgrounds. The APA’s code of ethics addresses these issues in
General Principles D (Justice) and E (Respect for People’s Rights and Dignity), and
in its “Ethical Standards” sections 2.01 (Competence), 2.05 (Delegation of Work to
Others), 3.01 (Unfair Discrimination), 9.02 (Use of Assessments), and 9.06 (Inter-
preting Assessment Results). The NASP’s code also includes multiple statements with
regard to a valid and fair assessment of diverse students (NASP Guiding Principle 1.3,
Standard 11.3.3, 11.3.4, 11.3.5, 11.3.8).

Although the ethical, professional, and legal mandate for nondiscriminatory assess-
ment is clear, it is not easy to translate the nondiscrimination principle into practice.
As Reschly and Bersoft (1999) noted, “widely varying” (p. 1085) interpretations of the
meaning of nondiscriminatory assessment have appeared in the professional literature
and court interpretations. Ortiz (2014) described nondiscriminatory assessment as:

fair and equitable assessment, irrespective of the individual being evaluated, which
adopts a process that dutifully considers all factors that may influence the meaning
assigned to any collected data. The only difference between what might be called “typi-
cal” assessment practices and those that constitute “nondiscriminatory” assessment prac-
tices is that in some cases there are simply more relevant variables at play that thereby
merit increased and deliberate attention on the part of the evaluator as compared to what
might be needed in cases where few such variables are present. (p. 61)

Culture and Acculturation

There appears to be growing agreement in the professional literature that competent
assessment of children from culturally diverse backgrounds requires the practitioner
to seek knowledge of the child’s culture and how that background may influence
development, behavior, and school learning and to gather information about the
student’s degree of acculturation (APA, 2017a; Dana, 2000; Joint Test Standards, p.
56; Ortiz, 2019). For students who are English learners, their English language pro-
ficiency and prior acculturation experiences may be factors that differentially impact
test performance, and both factors must be considered in planning an assessment and
interpreting results (Ortiz, 2019). For example, a student who is a native of Ghana and
whose family recently emigrated may have learned (British) English prior to arriving
in the United States, but they likely have not acquired mastery of word usage and
knowledge specific to the U.S. culture.

With regard to the student’s degree of acculturation, Dana (2000) viewed cultural
orientation on a continuum ranging from traditional (retention of original culture) to
nontraditional (assimilation into the dominant European American culture). Infor-
mation about cultural orientation can be gathered through interviews with the student
and their family and questionnaires (see Carvalho et al., 2014; Rhodes et al., 2005).
Information about acculturation should inform test selection, examiner interactional
style, assessment interpretation, and intervention planning. The closer a student’s cul-
tural orientation falls toward the traditional end of the continuum, the greater the
need for caution in use and interpretation of 1Q measures that draw on knowledge
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of language, symbols, and information specific to the dominant U.S. culture. Fur-
thermore, if an intellectual disability is suspected and adaptive behavior at home and
in school is assessed, careful attention should be given to how cultural experiences
may have affected the child’s behavior (Carvalho et al., 2014). Finally, acculturation
stress, the “stress of adapting to two or more cultures,” should be considered in men-
tal health evaluations of a student (p. 78).

Test Bias

For the purposes of the following discussion, bias in assessment is discussed in terms
of test bias, bias in clinical application, and fairness of consequences.

Test bias here refers to the psychometric adequacy of the instrument, that is, evi-
dence that a test or procedure is not equally valid when used with children from dif-
fering ethnic or racial backgrounds (Messick, 1965, 1980; Reynolds et al., 1999). In
selecting tests for use with culturally diverse students, the practitioner needs to ask:
“Is this test a valid measure of what it purports to measure for examinees from this
particular group?”

Test bias may be defined and evaluated in terms of the content validity, criterion-
related validity, and construct validity. “An item or subscale of a test is considered
to be biased in content when it is demonstrated to be relatively more difficult for
members of one group than another when the general ability level of the groups being
compared is held constant and no reasonable theoretical rationale exists to explain
group differences on the item (or subscale) in question” (Reynolds et al., 1999, p. 564).

The question of content bias is resolved by research that shows equal (or une-
qual) item difficulties for various groups (Flaugher, 1978). Biased items usually can
be identified and eliminated during the test development phase. Reynolds et al. (1999)
reviewed available studies and found little evidence of any consistent content bias
in well-prepared, standardized tests when such tests are used with English-speaking
examinees. When content bias was found, it accounted for a relatively small propor-
tion of the variance (2-5%) in the group score differences associated with ethnic/racial
group membership.

Test bias also may be defined in terms of differential concurrent or predictive (cri-
terion-related) validity. “A test is considered biased with respect to predictive valid-
ity if the inference drawn from the test score is not made with the smallest feasible
random error or if there is constant error in an inference or prediction as a function
of membership in a particular group” (Reynolds et al., 1999, p. 577). A test may be
shown to be nonbiased in criterion-related validity if it predicts the criterion measure
performance equally well for children from different ethnic backgrounds. Based on a
review of the school psychology literature, R. T. Brown et al. (1999) concluded that
“empirical evidence overwhelmingly supports the conclusion that well-developed,
currently-used mental tests are of equivalent predictive validity for American-born,
English-speaking individuals regardless of their subgroup membership” (p. 231). Less
is known about bias in adaptive behavior and personality assessment instruments.

Test bias also may be defined in terms of construct validity. “Bias exists in regard
to construct validity when a test is shown to measure different hypothetical traits
(psycho- logical constructs) for different groups; that is, differing interpretations of a
common performance are shown to be appropriate as a function of ethnicity, gender,
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or another variable of interest” (Reynolds et al., 1999, p. 573). Studies that show a test
has the same factor structure for children from different ethnic backgrounds provide
evidence that the test is measuring the same construct for different groups—that it is
nonbiased with respect to construct validity. Reynolds et al. reported that “no consist-
ent evidence of bias in construct validity” was found with any of the well-constructed
and well-standardized tests they investigated (p. 577).

The Joint Test Standards (3.8) recommends that test developers research and report
results for relevant subgroups for whom there may be differential prediction of future
test performance. The practitioner is obligated to evaluate the research on test bias
when selecting instruments for culturally, ethnically, and racially diverse students and
to choose the fairest and most appropriate instruments available.

Bias in Clinical Application

Bias in clinical application refers to fairness in administration, interpretation, and
decision making. The use of biased tests may lead to unfair decisions. However, poor
decisions can be made on the basis of fair tests because of atmosphere bias and bias
in interpretation or decision making. Atmosphere bias refers to factors in the testing
situation that may inhibit the performance of children from ethnically and racially
diverse backgrounds (Flaugher, 1978). As noted previously, practitioners are obli-
gated to seek knowledge of the child’s background so that they can build and maintain
rapport during testing in a culturally sensitive manner. Atmosphere bias may occur
because of limited test-taking skills (e.g., lack of responsiveness to speed pressures);
wariness of the examiner (e.g., race of the examiner effects, reluctance to verbalize);
and differences in cognitive style and test achievement motivation that hinder optimal
performance. Sattler (2018) suggested that atmosphere bias can be minimized by a
competent, well-trained examiner who is sensitive to the child’s personal, linguistic,
and cultural background, and the possibility of stereotype threat (when the examinee
feels compelled to conform to stereotypes about their racial or ethnic group). (See
Frisby, 1999a, 1999b, for a comprehensive review of the empirical literature on cul-
ture/ethnicity of the examinee, test session behaviors, and test performance.)

As Ortiz (2014) observed, “Although psychometric data in particular are often
viewed as representing objective measurement, data have no inherent meaning and
derive significance only from interpretation with the broader, ecological context of the
examinee” (p. 63). To minimize bias in data collection and interpretation, he suggested
that psychologists adhere to the null hypothesis that “an individual’s learning prob-
lems are related to extrinsic or situational, not intrinsic, variables” until the collected
data suggest otherwise.

Fairness of Consequences

A third area of concern is fairness of consequences of test use. This involves an
appraisal of the outcomes or consequences of test use for a particular group (Messick,
1980). If testing and assessment practices result in children from a particular ethnic
group being placed in inferior educational programs, the outcomes or consequences
of testing are biased and unfair (Joint Test Standards, p. 56; Reschly, 1997; VanDer-
Heyden & Burns, 2018).



188 Ethics and Law for School Psychologists

Closing Comments on Nondiscriminatory Assessment

In these closing comments on nondiscriminatory assessment, we refer the reader back
to Messick’s (1984) statement that, consistent with responsible, ethical practice, no
child should be seen for psychological evaluation unless deficiencies in instruction
have first been ruled out. A service delivery model that emphasizes early interven-
ing services may help safeguard ethnically, racially, and linguistically diverse children
from unnecessary testing and the risk of misdiagnosis or misclassification. By work-
ing with teachers and parents to pinpoint learning and behavior problems before they
become severe and by intervening early, many problems can be remedied without for-
mal psychological assessment.

If, however, such efforts to remediate problems are unsuccessful and a psychologi-
cal assessment is needed, practitioners can minimize assessment bias by adhering to
seven “best practice” recommendations:

1. Be knowledgeable of the child’s culture and able to establish and maintain rap-
port in a culturally sensitive manner.

2. Consider the influence of English language proficiency, culture, and the degree
of acculturation in selecting assessment methods.

3. Gather developmental, health, family, and school history information.
4. Observe the child in the classroom and other settings appropriate to the problem.

5. Consider teacher characteristics, instructional variables, classroom factors, and
support available from home in understanding the child’s difficulties and pos-
sible interventions.

6. Use a variety of formal and less formal assessment strategies, including inter-
views, behavioral assessments, evaluation of classroom work samples, curricu-
lum-based assessment, testing the limits, and response to intervention.

7. Interpret findings in light of the child’s background to ensure a valid and useful
picture of the child’s abilities and educational needs.

Ortiz (2014) outlined a systematic, step-by-step procedure to guide school psycholo-
gists in conducting nondiscriminatory assessments. Practitioners also assume respon-
sibility for monitoring the outcomes of assessment for culturally and linguistically
diverse students in their schools to ensure that the consequences of testing are fair and
in the best interests of the children.

PERSONALITY ASSESSMENT

Three ethical-legal concerns associated with the use of personality tests in the schools,
in particular projective techniques, have been identified in the literature. First, there
has been a long-standing concern among psychologists that the use of personality
tests may result in unwarranted invasion of privacy. Personality tests have been a spe-
cial focus of concern because, unlike achievement or ability tests, questions on person-
ality tests are often indirect, and the test taker may unknowingly reveal aspects of the
self, including emotional problems, that he or she is not prepared to unveil (Messick,
1965). Two strategies to safeguard privacy in the use of personality tests have been
suggested. First, consistent with ethical codes and legal requirements (e.g., IDEA),
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explicit informed consent should be obtained before administering such tests. Second,
the school psychologist must consider carefully whether the use of such tests is justi-
fied in assisting the student; that is, the psychologist must weigh the risk of intrusion
on student and family privacy against the likelihood that such techniques will result in
information helpful in promoting student welfare.

A second ethical-legal issue specific to the use of projective personality tests in the
schools focuses on whether such tests meet professional and legal standards for dem-
onstrated test validity. A number of writers have argued that evidence for the technical
adequacy of many projective techniques is lacking or does not support their use with
children and that projective test results appear to lack educational relevance (Batsche
& Peterson, 1983). D. N. Miller and Nickerson (2007) questioned the use of projec-
tive techniques in school-based practice because of their lack of incremental validity,
namely “the extent to which an assessment method contributes to the understanding
of an individual beyond that which is already known, as well as the degree to which it
can provide information that cannot be gained in some other, easier way” (pp. 50-51).
More specifically, are there other assessment procedures (such as direct observations
and rating scales) that have better evidence of diagnostic validity and clearer implica-
tions for school-based interventions?

An additional concern about the use of personality tests, including projectives, is
that school psychologists may not be adequately trained in their use. Consistent with
the broad ethical principle of responsible caring, school psychologists must evaluate
their own competence to use particular assessment strategies. Practitioners who use
personality tests need to have skills in the administration and interpretation of the
particular assessment tool and competent judgment about when to use the test or
strategy strategies (NASP Guiding Principle I1.1). Projective tests should be used only
by psychologists with verifiable training in their use.

PROFESSIONAL COMPETENCE AND AUTONOMY

To ensure valid results, psychologists must offer assessment services only within the
boundaries of their competence, and they must insist on professional autonomy in the
selection of assessment methods.

Competence

Practitioners are ethically obligated to ensure that they have the competence to con-
duct a valid psychoeducational assessment of the students whom they typically serve in
their work setting (see APA Standard 2.01; also Joint Test Standards, 9.1; NASP Guid-
ing Principle II.1, Standard II.1.1). Psychologists who step beyond their competence
in assessing children place students at risk for misdiagnosis, misclassification, misedu-
cation, and possible psychological harm. Practitioners are well advised to develop a
directory of colleagues with expertise in evaluating children from special backgrounds
or with low-incidence disabilities. Seeking assistance through supervision, consultation,
and referral are appropriate strategies for psychologists faced with a difficult or unusual
case (NASP Standard I1.1.1). However, practitioners who plan to shift or expand their
services to a new age group or special student population are obligated to seek formal
training or professional supervision before offering such services.
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Professional Autonomy

The IDEA—Part B requires the consideration of certain types of information in the
evaluation of children with suspected disabilities. For example, intellectual ability,
achievement, adaptive behavior, and developmental history all must be considered in
the evaluation of children who may be eligible within the IDEA classification of intel-
lectual disability. State education laws and local district policy may specify additional
types of information to be considered in the evaluation of children with suspected
disabilities. School psychologists need to be knowledgeable of these requirements. In
some school districts, administrators have attempted to dictate the specific tests that
psychologists must use to determine special education eligibility. To serve the best
interests of students, however, school psychologists must insist on professional auton-
omy in the selection of specific assessment instruments. District-mandated test bat-
teries are inconsistent with professional standards, may result in unsound assessment
choices for the student being evaluated, and violate the intent of special education law
that requires tests be selected in light of the unique characteristics of the individual
child (APA Standard 9.02; NASP Standard 11.3.3, 11.3.4).

COMPUTER-ASSISTED AND REMOTE
PSYCHOEDUCATIONAL ASSESSMENT

A number of psychological and educational tests can now be computer administered,
scored, and interpreted via the Internet. In addition, the COVID-19 pandemic pro-
vided an impetus for the rapid development and use of remote’ (or distance) assess-
ment platforms (Farmer et al., 2020; Wright, 2020). This interest in remote assessment
is likely to continue post-pandemic because of the shortage of school psychologists,
particularly in rural areas (Florell, 2017; NASP, 2017b; Wright, 2020). It is antici-
pated, however, that post-pandemic, the need for assessing students while they are at
home will decline, and most remote assessments will be conducted between an exam-
iner located at their school or office and a student and proctor located at their school.
Readers interested in the special challenges of conducting a distance assessment of
a student who is at home are referred to Carlson and Crepeau-Hobson (2021) and
Farmer et al. (2020).

NASP’s code of ethics states that “School psychologists maintain the highest
standard for responsible professional practices in educational and psychological
assessment.” The code’s assessment standards apply to the use of assessment practices
involving technology such as “computer-assisted and digital formats for assessment
and interpretation, virtual reality assessment, distance assessment and telehealth
intervention,” or any other assessment modality (Guiding Principle I1.3).

It is the psychologist’s responsibility to ensure that all assessment procedures yield
valid results prior to using the results in decision making (APA Standard 9.09; NASP

5 The term “remote” rather than “virtual” is used for assessments conducted when the examiner and
examinee are not in the same room. This is to distinguish remote assessment from assessment in a virtual
environment that isn’t real, such as when a virtual reality simulated classroom is used to assess ADHD
(see Fang et al., 2019).
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Standard I1.3.5, 11.38). As noted previously, when an instrument developed for face-
to-face administration is recommended by its producer for remote online assessment,
evidence of the equivalency of scores or new technical and normative data based on
remote administration is needed. If modified for remote administration, new stand-
ardized administration instructions must be provided along with computer equipment
requirements (e.g., display size, connection speed). As Carlson and Crepeau-Hobson
(2021) observed, test publishers had developed and offered remote assessment ver-
sions of inventories such as behavior rating scales and social-emotional questionnaires
prior to the 2020 Covid-19 pandemic. “However, the transition to virtual [remote]
administration of cognitive assessments was much more difficult because they rely
heavily on in-personal interactions” (p. 1).

As of early 2021, evidence for validity of remote cognitive assessments of chil-
dren and adolescents was limited. Wright (2020) examined the equivalence of remote
administration and traditional, in-person administration of the WISC-V with sam-
ples of 128 children in each condition. For remote assessments, efforts were made to
follow standard administration procedures as much as feasible, but some adaptations
were necessary, including having a proctor in the room with the child. No significant
differences were found between in-person and remote administrations for Full Scale
IQ and Index Scores. Children in the remote administration group achieved lower
scores on one subtest. Although Wright’s findings are promising, additional research
is needed to further develop and standardize instructions and procedures for remote
administration of the WISC, and to replicate findings of equivalence with larger sam-
ples and including clinical samples.

In addition to concerns about the technical adequacy of computer-assisted and
remote psychoeducational assessments, it is important to consider whether such
assessments are valid for a particular child. As noted previously, when a child is
required to respond to test items presented on a tablet or other device, the examiner
must ensure that results are not adversely affected by the examinee’s lack of familiar-
ity with the device or by problems with the equipment (NASP Standard I1.3.5, Joint
Test Standards 10.9). In addition, school psychologists should have the necessary
training and skills to be competent in using computer-assisted test administration,
scoring, and interpretation technologies. Computer-generated test interpretations
should be considered to be a tool that is to be used in conjunction with the clinical
judgment of a well-trained professional (NASP Standard I1.3.5; Joint Test Standards
9.10). Furthermore, if a practitioner offers remote assessment, “it is important [for
them] to have a good understanding of the platform involved in test administration,
the potential threats to validity, and the limitations of distance administration” (Carl-
son & Crepeau-Hobson, 2021, p. 30; also NASP Guiding Principle I1.1).

Use of a Web-based digital assessment platform and remote assessments raises
ethical-legal concerns regarding parent consent, privacy and security of personally
identifiable information, and compliance with FERPA. These issues are addressed in
a question-and-answer format. Readers are cautioned that the information provided
here should not be viewed as legal advice.

Is parent consent legally required for a school psychology practitioner to transmit
personally identifiable student psychological test answers and scores to a third-party
Web-based digital assessment platform provider? Probably not. As discussed in Chap-
ter 3, under the Family Educational Rights and Privacy Act of 1974 (FERPA), parent
consent is not required for the school to release personally identifiable information
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(PII) to parties to whom a school has outsourced schools services or functions if cer-
tain conditions are met (34 CFR § 99.31). The agreement is between the school and the
assessment platform provider; consequently, individual practitioners should ensure
that the district approves the use of the Web-based assessment provider for school
psychological assessment.°

Ethically, is parental consent required to use a Web-based platform in the assess-
ment of a child? Both the APA and the NASP require practitioners to notify clients of
the electronic storage and transmission of personally identifiable student information
and any known risks to privacy (APA Standard 4.02c; NASP Standard 11.4.1). As
discussed in Chapter 3, a supplemental consent form specifically for telepsychology
services is advisable and should include identification of the limitations of remote
assessments, and privacy risks and protections (See Informed Consent for Telepsychol-
ogy Services).

How do I evaluate whether the Web-based assessment platform adequately protects
the privacy and security of personally identifiable student assessment information dur-
ing transmission to and from the Web site and when stored by the Web-based assessment
platform provider? Although school-based psychologists typically are required to com-
ply with FERPA and not the Health Insurance Portability and Accountability Act of
1996 (HIPAA), practitioners should ensure that the Web-based assessment platform
provider is in compliance with HIPAA “best practices” standards for data security
during transmission and storage. Access to student data should require a password.
All data should be encrypted when stored (Pfohl & Jarmuz-Smith, 2014) and online
connections should be secure (e.g., use of a Secure Sockets Layer [SSL] that authen-
ticates the identity of the Web site and user and encrypts information sent across the
Internet between the Web site and user; “https” signifies use of an SSL). Practitioners
also need to require a password to log onto tablets used for test administration and all
testing administration files should be password protected and encrypted.

School psychologists also should ensure that the agreement between the school
and the Web-based assessment platform provider guarantees the deletion of person-
ally identifiable examinee answers, scores, and other information when it is no longer
needed by the practitioner. Also, consistent with ethically and legally sound record-
keeping practices (Chapter 3), the practitioner should ensure that he or she can obtain
a record of the student’s responses when tests are administered via a digital assess-
ment platform.

Finally, when remote assessments are conducted, the psychologist should make
sure that the videoconferencing platform is secure. Where feasible, a platform that
complies with HIPPA should be selected (Carlson & Crepeau-Hobson, 2021).

Is parent consent required for a test company to use test scores and other data col-
lected from examinees during Web-based assessments for product assessment and devel-
opment? Probably not. The use of existing data for research and product development
does not require parental consent under FERPA or human research subjects protec-
tion guidelines (see Chapter 10) as long as the data are de-identified before being used
for research and product development purposes.

¢ Although it is likely not relevant to the school psychologist’s use of a Web-based assessment platform,
practitioners also should be familiar with the Children’s Online Privacy Protection Act of 1998 (COPPA,
Pub. L. No. 106-277). COPPA regulates the online or Web-based collection of personal information directly
from children aged 12 or under.
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CONCLUDING COMMENTS

In recent years, many school psychologists have modified their job role so they can
devote more time to consultation and intervention activities and less time to student
assessment to determine eligibility for special education services. Although current
job roles may now place more emphasis on consultation and intervention, school
psychologists continue to be among the members of a school’s staff who are most
knowledgeable about assessment. Consequently, school psychologists must continue
to accept responsibility for ensuring that tests and assessment procedures are used
only in ways that protect the rights and promote the well-being of students.

STUDY AND DISCUSSION

Questions for Chapter 6

1. What is the difference between testing and assessment?

2. Identify the school psychologist’s ethical-legal obligations to the parent prior to
beginning an assessment and during interpretation of findings.

3. Describe five ethical-legal concerns a psychologist should consider in planning
and conducting psychoeducational assessments.

4. What are test bias, bias in clinical application, and fairness of consequences?

5. Identify the ethical concerns associated with the use of projective personality
tests with schoolchildren.

6. Identify the ethical-legal issues associated with the selection and use of Web-
based and computer-assisted test administration, scoring, and interpreta-
tion programs.

Vignettes

1. During his internship in a suburban school district, David Kim receives a dis-
proportionately high number of referrals for special education evaluation of
children who live in federally funded low-income housing in his district. Most of
these children are Black or Hispanic/Latino but attending predominately White
elementary schools. David is concerned about potential overidentification of
Black and Hispanic/Latino children for special education in his district. What
are some strategies he might use to prevent this problem?

2. Each May, the elementary schools in Carrie Johnson’s district invite children who
will enter kindergarten in the fall and their parents to a kindergarten roundup.
During the roundup, hearing, vision, and speech screenings are conducted, and
Carrie administers the Vocabulary and Picture Completion subtests from the
Wechsler Preschool and Primary Scale of Intelligence—IV (WPPSI-IV, Wechsler,
2012) to identify children who might need further evaluation of their learning
needs. A new resort-hotel complex is being built near one of her schools, and
the hotel management has recruited several families from Dominica for job
openings. Carrie is delighted when a Dominican child comes to her screening
table. Relying on the French she learned in college, Carrie speaks to the child in
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French and attempts an on-the-spot translation of the WPPSI-IV subtests from
English to French. What are the ethical issues in this situation?

3. Wanda Rose receives a note from the principal of an elementary school where
she provides school psychological services. The note says: “Wanda, please give
a WISC-V to Timmy O’Brien, in second grade, and let me know his 1Q. His
teacher and I think he’s just ‘slow’ like his brothers. We don’t want to bother
with parent consent and all the IDEA paperwork so let’s just consider this a
‘screening.” His parents will probably never even know he was tested.” What are
the ethical and legal issues in this situation? How should Wanda respond to the
principal’s request?

Activities

A 7-year-old child has been referred for psychoeducational assessment because of
her slow academic progress. Her teacher suspects that she may be eligible for special
education as a child with an intellectual disability. Role-play your initial meeting with
the child’s parents during which you seek informed consent for assessment. Role-play
your meeting with the child during which you describe the scope and nature of the
assessment process.



Chapter 7

ETHICAL AND LEGAL ISSUES IN
SCHOOL-BASED INTERVENTIONS

As noted in Chapter 1, school-based practitioners often provide services that are not
within the scope of an established psychologist—client relationship, such as consulta-
tion to student assistance teams or within classrooms. In this chapter, we first explore
the ethical-legal issues associated with delivering services within a multitiered system
of academic and behavioral support. Then we explore the ethical-legal issues associ-
ated with providing counseling and other therapeutic interventions within the context
of a school psychologist—client relationship.

MULTITIERED SYSTEMS OF ACADEMIC
AND BEHAVIORAL SUPPORT

In 2006, a task force composed of experts in the field of school psychology com-
pleted the document titled School Psychology: A Blueprint for Training and Practice
111 (Ysseldyke et al., 2006), in which the authors suggested that the goals of improving
educational and mental health outcomes for all students, and the capacity of systems
to meet the needs of all students, can best be achieved by a three-tier model of service
delivery (p. 13), now referred to as a multitiered system of support (MTSS). Kilgus
and Von Der Embse described MTSS as “an educational service delivery model in
which all students are provided academic and behavioral supports that are matched
to need and skill level.” Components of MTSS include “multiple tiers of high-quality
instruction and intervention, evidence-based and informative assessment (e.g., screen-
ing, diagnostic, formative, measures of fidelity), and the use of the problem-solving
model and data to inform decision-making” (2019, p. 544). Tier I or universal services
are evidence-based systems-level programs and services designed to meet the aca-
demic and social-behavior needs of the majority of students. Examples include “use
of evidence-based approaches to reading and math instruction or the implementation
of a positive school-wide discipline program to reduce problems with behavior man-
agement” (Ysseldyke et al., 2006, p. 13). At Tier II, school psychologists might work
with student assistance teams or classrooms to identify interventions and supports for
students who are not succeeding in response to Tier 1. Tier III or intensive interven-
tions are tailored to the needs of the individual student. Tier III interventions might
include special education and related services, therapeutic interventions in the con-
text of a school psychologist—client relationship, and/or assistance provided through
interagency collaborations (Kilgus & Von Der Embse, 2019; Stoiber, 2014).
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Classroom Interventions

Beginning in the mid-1980s, some school districts introduced building-based pre-
referral child study teams to assist teachers in planning academic and behavioral
interventions for students in general education classes. Researchers found that such
efforts were a safeguard against inappropriate referral for special education eligibility
evaluation, unnecessary testing, and misclassification (e.g., Chalfant & Pysh, 1989;
Graden et al., 1985). A statewide system of prereferral intervention also was found
to be one means of reducing the overrepresentation of Black students in special edu-
cation (e.g., Lee v. Lee County Bd. of Education, 2007). In the 1990s, federal policy
makers encouraged schools to implement prereferral child study teams as a com-
ponent of a district’s child find procedures under the Individuals with Disabilities
Education Act (IDEA) and Section 504 of the Rehabilitation Act of 1973 ([Section
504], Shrag, 1991). The 2004 amendments to IDEA allow school districts to use up
to 15% of their federal special education funds each year to develop and implement
coordinated early intervening services. These services are for students in all grades
who require additional academic and behavior support to be successful in general
education, but who have not been identified as needing special education and related
services (34 CFR § 300.226).

A distinction is made in the contemporary school psychology literature between
the terms response to intervention (RTI) and positive behavior supports (PBS), with
RTI described as the systematic, data-driven use of evidence-based interventions to
assist students who are struggling academically and PBS referring to systematic, data-
driven evidence-based interventions to assist students with challenging behaviors (see
Stoiber, 2014). However, consistent with the language used by the U.S. Department
of Education (DOE) Office of Special Education Services (e.g., Musgrove, 2011) and
for the purposes of this chapter, response to intervention will serve as an umbrella term
that includes strategies to address the behavioral functioning of students as well as
their academic performance. The RTI process generally involves providing effective
instruction for students within general education, monitoring student progress, pro-
viding more individualized assistance for students who do not demonstrate adequate
progress, and monitoring progress again. Students who still do not respond satisfac-
torily might be referred for a special education or Section 504 eligibility evaluation
(Burns et al., 2008; Walker & Daves, 2010).

The next portion of the chapter focuses on ethical-legal issues associated with
academic and behavioral interventions in the classroom, including: (a) parent
involvement, consent, and child find obligations within a multitiered model; (b)
selecting classroom interventions; (¢) documenting interventions and monitor-
ing progress; and (d) special considerations associated with the use of behavioral
interventions.

Parent Involvement, Consent, and Child Find Obligations within
a Multitiered Model

As discussed in Chapters 1 and 3, school psychologists are ethically obligated to pro-
mote parental participation in school decisions affecting children (NASP Standard
I.1.2, 11.3.13). However, consistent with IDEA, in cases where school psychologists
are members of the school’s instructional support staff, not all of their services require
informed parental consent. It is ethically and legally permissible “to provide school-
based consultation services regarding a child or adolescent to a student assistance
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team or teacher without informed parental consent as long as the resulting interven-
tions are under the authority of the teacher and within the scope of typical classroom
interventions” (NASP Standard I.1.1, emphasis added).

Furthermore, consistent with IDEA:

Parent consent is not ethically required for a school-based school psychologist to review
a student’s education records, conduct classroom observations, assist in within-classroom
interventions and progress monitoring, or to participate in educational screenings con-
ducted as part of a regular program of instruction. Parent consent is required if the
consultation about a particular child or adolescent is likely to be extensive and ongoing
and/or if school actions may result in a significant intrusion on student or family privacy
beyond what might be expected in the course of ordinary school activities. (NASP
Standard I.1.1)

The NASP’s prior ethics code (2010) recommended that a school district’s parent
handbook inform families that school psychologists routinely assist teachers in plan-
ning classroom instruction and monitoring its effectiveness and that district policy
does not require parent notice or consent for such involvement in student support.

The U.S. DOE’s Office of Special Education Programs and the courts have gener-
ally supported the use of “less drastic alternatives” such as RTI prior to evaluation of
a student for eligibility under IDEA or Section 504 as long as the student’s progress
is monitored and a referral for evaluation is made as soon as a disability is suspected
(e.g., A. P v. Woodstock Board of Education, 2008; El Paso Independent School District
v. Richard R., 2008; also Musgrove, 2011). Under IDEA, parents must be notified if
RTT is being implemented as part of the process to determine whether their child is sus-
pected of having a disability. More specifically, the parents must be notified about state
policies dictating the amount and nature of student performance data to be collected
and the general education services that will be provided, strategies that will be imple-
mented for increasing the child’s rate of learning, and the parents’ right to request an
evaluation of their child for IDEA eligibility at any time (34 CFR § 300.311[a][7]).

If, at any point during the process of providing early intervening services, a student
is suspected of having a disability, the school is required to seek parental consent to
conduct an individual evaluation in accordance with IDEA or Section 504 procedures
and timelines (Musgrove, 2011). Because RTI is a widely accepted evidence-based
general education instructional method and because schools, not parents, have the
authority to select specific instructional methodologies (e.g., Board of Education of
the Hendrick Hudson Central School District v. Rowley, 1982; Ridley School District
v. M. R., 2012), the school (not the parent) determines which students receive RTI
services, the instructional strategies implemented for each child, and how student pro-
gress is monitored. In short, parent notice is required if RTI will be used as part of a
process of determining whether a student is suspected of having a disability; paren-
tal consent is required before conducting a comprehensive individual evaluation of a
child to determine if he or she has a disability, but parental consent is not required for
the initial or continuing provision of RTT services.

Furthermore, if parents request a special education or Section 504 eligibility evalu-
ation during the RTT process and the school decides not to evaluate the student, the
school must provide parents with written notice of its refusal to evaluate along with
information describing parent rights to challenge that decision (Musgrove, 2011).
School districts may not require that RTI be implemented for a predetermined num-
ber of weeks before responding to a parent request for an evaluation under IDEA or
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Section 504 (Musgrove, 2011). For example, an Office for Civil Rights investigation
was triggered by a parent’s complaint that the school did not respond to her request
for evaluation of her child under Section 504 or provide notice of parent rights under
the law. The investigation found that the school required an eight-week RTT interven-
tion period before a student could be considered for a Section 504 evaluation, at which
time parents would be provided notice of their rights. The complaint resolution stated
that “the use of RTI does not offend Section 504,” but RTI may not, without violat-
ing Section 504, be implemented in such a manner that denies parents notice of their
rights under Section 504 at the time they request an evaluation of their child, includ-
ing their right to “persist in their request for an evaluation or to seek procedural safe-
guards” (Acalanes [CA] Union High School District Office for Civil Rights, Western
Division, San Francisco [California], 2009, p. 8).

In sum, the implementation of prereferral recommendations by student assistance
teams or the use of RTT is not likely to be seen as an unreasonable delay of the child
find requirements of IDEA and Section 504 as long as student progress is documented
and a referral for evaluation is made as soon as a disability is suspected. If parents
request a special education or Section 504 eligibility evaluation during the RTI pro-
cess and the school decides not to evaluate the child, the school must provide parents
with written notice of the refusal to evaluate along with information describing parent
rights to challenge that decision.

Selecting Classroom Interventions

The IDEA called on school psychologists and other educational specialists to use
scientifically based academic and behavioral interventions. In the Every Student Suc-
ceeds Act of 2015 ([ESSA], Pub. L. No. 114-95), the term scientifically based was
replaced with evidence-based interventions ([EBI]; Section 8101(21)(A) of the ESSA).
The term evidence-based generally means a practice, strategy, program, or school
activity that has been proven to be effective in leading to a particular student outcome.
In non-regulatory guidance, the U.S. DOE identified four levels of evidence.

Level 1 - Strong Evidence: supported by one or more well-designed and well-imple-
mented randomized control experimental studies.

Level 2 - Moderate Evidence: supported by one or more well-designed and well-im-
plemented quasi-experimental studies.

Level 3 - Promising Evidence: supported by one or more well-designed and well-im-
plemented correlational studies (with statistical controls for selection bias).

Level 4 - Demonstrates a Rationale: practices that have a well-defined logic model or
theory of action, are supported by research, and have some effort underway by an SEA,
LEA, or outside research organization to determine their effectiveness. (U.S. DOE,
2016, September 16)

A reliance on applied learning sciences in making intervention choices also is con-
sistent with codes of ethics. As much as feasible, school psychologists should strive
to select and recommend interventions with strong evidence. The NASP’s ethics code
requires school psychologists to use “a problem-solving process to develop interven-
tions that are appropriate to the presenting problems and that are consistent with
data collected” and to give preference “to interventions described in the peer-reviewed
professional research literature and found to be efficacious” (Standard 11.3.12, also
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APA Standard 2.04). However, while practitioners give preference to interventions
reported to be effective, they also must adapt those interventions to the setting and
the individual needs of the child. In other words, practitioners must strive for fidelity
to the treatment program as it is described in the research literature while at the same
time adapting the intervention to the unique characteristics of the setting and student
(J. S. Bailey & Burch, 2016). Similarly, the ESSA acknowledges the importance of
evidence-based interventions that are also place-based, that is, the interventions are
selected and modified by local educators to take into account the setting and the char-
acteristics and needs (culture, language, ethnic identity) of targeted student groups
(U.S. DOE, 2016, p. 1; also ESSA, Sec. 6004 [a][4]).

Documenting Interventions and Monitoring Progress

School psychologists are ethically obligated to use a data-based problem-solving pro-
cess to plan and interventions and they are obligated to:

ensure that the effects of their recommendations and intervention plans are monitored,
either personally or by others. They revise a recommendation, or modify or terminate an
intervention plan, when data indicate that the desired outcomes are not being attained.
(NASP Standard 11.2.2)

Maintaining accurate records of the interventions attempted with a student, col-
lecting progress monitoring data, and modifying interventions when they do not
achieve the desired result are essential components of legally defensible RTI prac-
tices. Note that RTI data must be available for review by the parents when used
by the school in answering any of these questions: (1) Is the student a child with
a suspected disability? (2) Is the student eligible for special education and related
services under IDEA? and (3) Based on RTI data, what are the appropriate com-
ponents of an individualized instructional program (IEP) be designed to benefit
the student?

In M. M. v. Lafayette School District (2014), for example, the school district
cited a student’s RTI data as one basis for its determination of a free appropri-
ate public education (FAPE) for a child with a disability. The RTI data were not
used for eligibility determination; however, the data were identified by the school as
one source of information for planning an appropriate instructional program. The
school did not make the child’s RTI data available to the parents. The court opined
that, whether or not the RTI data were the primary basis for developing a FAPE,
the school had violated IDEA’s requirement that parents be provided access to the
documentation that provided the basis for determining special education services
(34 CFR §300.306[a][2])-

In a due process hearing under IDEA, a parent sought compensatory education for
her child because the school failed to evaluate her child for special education services
during the academic year, even though her child exhibited extensive and continuing
behavioral problems from the first day of school. The school also failed to provide
her with notice of parent rights under IDEA. In its defense, the school argued in
part that the child had not been referred for evaluation of IDEA eligibility because
RTT methods were being implemented prior to initiating an evaluation. However, the
school had no written documentation of an RTI plan and no evidence of progress
monitoring or that the RTI interventions were modified based on student progress.
The hearing officer found in favor of the parent, awarding considerable compensatory
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education for the child at school district expense (Delaware College Preparatory
Academy and the Red Clay Consolidated School District Delaware State Educational
Agency, 2009).!

Also, as discussed in Chapter 5, Section 504 does not require schools to monitor
the effects of a 504 plan. However, school psychologists are ethically obligated to
ensure that the impact of a 504 plan developed to improve student behavior or learn-
ing is monitored and revised if needed. The monitoring of the impact of a 504 plan
on student behavior or learning is also legally advisable because, if the student is later
found eligible as a child with a disability under IDEA, the school will have data to
show that the child received a free and appropriate education under 504 prior to being
found eligible under IDEA. This is important if the parent later claims that the school
failed to find their child eligible under IDEA in a timely manner and seeks compensa-
tory education for the period prior to implementation of an IEP.

Special Considerations Associated with the Use of Behavioral Interventions

For many years, school psychologists have provided consultation to teachers on the
use of behavioral techniques (applied behavior analysis) to reduce problematic stu-
dent behaviors. For the purpose of this discussion, behavioral intervention means the
planned and systematic use of learning principles, particularly operant techniques
and modeling theory, to change the behavior of students. This portion of the chapter
provides a brief overview of the ethical-legal issues associated with the use of behav-
ioral interventions in school-based practice. Readers are encouraged to also consult
the Ethics Code for Behavior Analysts adopted by the Behavior Analysis Certification
Board ([BACB], 2020) and J. S. Bailey and Burch (2016).

Selection of Goals. An ethical concern that arises in the use of behavioral interven-
tions is whether the goals of the intervention are in the best interests of the student.
Classroom behavior modification programs introduced in the late 1960s often focused
on teaching children to “be still, be quiet, and be docile” (Winett & Winkler, 1972, p.
499), what Conoley and Conoley (1982) later referred to as “dead man behaviors.”
Such goals may assist the teacher in maintaining a quiet, orderly classroom, but they
are not likely to improve learning or foster the healthy personal-social development
of children (Winett & Winkler, 1972). The school psychologist is obligated ethically to
ensure that behaviors selected to replace undesired behaviors “enhance the long-term
well-being of the child” (A. Harris & Kapche, 1978, p. 27; also J. S. Bailey & Burch,
2016) and are consistent with the long-range goal of self-management. Goals must be
selected to ensure that the student will develop appropriate adaptive behaviors and
not just suppress inappropriate ones (Van Houten et al., 1988).

Selection of Interventions. Considerable research support exists for the practice
of selecting behavioral interventions based on a systematic evaluation of the func-
tion a problem behavior serves for the child (J. S. Bailey & Burch, 2016; Steege &
Scheib, 2014). Dufrene and Lundy (2019) defined a functional behavioral assessment
(FBA) to include “any of the assessment procedures used to identify or clarify func-
tional relationships between a target behavior and its antecedents and consequences”
(2019, p. 89). They identified three assessment methodologies developed to assist in
identifying the functions served by a behavior. Indirect functional assessment pro-
cedures include record reviews (e.g., discipline referrals) and the use of informants

ICourt cases are italicized; Office for Civil Rights and state due process hearing officer decisions are not
italicized.
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(e.g., teacher interviews and rating scales). Direct functional analysis involves assess-
ing setting events, antecedents, and consequences of behavior as they naturally occur.
Experimental functional analysis involves controlled observation; that is, the factors
that are believed to maintain the behavior are experimentally manipulated. (Also see
Steege & Scheib, 2014.)

School psychologists are obligated ethically to select (or assist in the selection of)
change procedures that have demonstrated effectiveness (NASP Standard 11.3.12;
also Klingbeil et al., 2019). Consistent with the least restrictive alternative doctrine
that evolved from court decisions (e.g., Wyatt v. Stickney, 1971) and the broad ethi-
cal principle of nonmaleficence, practitioners are obligated to select the least drastic
procedures and those that minimize the risk of adverse side effects and that are also
likely to be effective. The literature reflects some consensus about the acceptability
of various behavior-change procedures. First-choice strategies are positive behavio-
ral interventions typically based on differential reinforcement (reinforcing appropriate
behaviors incompatible with problem behaviors). Second-choice strategies are based
on extinction (withdrawing of reinforcement for undesired behavior). Third-choice
strategies include the removal of desirable stimuli (e.g., time-out procedures). The
least acceptable strategies are those that involve the presentation of aversive stimuli
(Alberto & Troutman, 2013).

Under IDEA, if a child’s behavior impedes their learning or that of others, the IEP
team is required to consider “the use of positive behavioral interventions and sup-
port, and other strategies to address that behavior” in developing the IEP (34 CFR §
300.324[a][2][i]). It is important for school psychologists to ensure that a functional
behavioral assessment is conducted and to assist in the development of a behavior
intervention plan when such strategies are essential to the provision of quality early
intervening services or to the development of a student’s IEP or Section 504 plan
(e.g., Denita Harris v. District of Columbia, 2008). In addition, functional behavio-
ral assessment and intervention services are required following a disciplinary infrac-
tion that was determined to be a manifestation of the student’s disability (34 CFR §
300.530[d][ii]).

In the 1970s, a number of behavioral control or change procedures came under the
scrutiny of the courts. These early cases concerned youth in juvenile correction facili-
ties (e.g., Morales v. Turman, 1974; Pena v. New York State Division for Youth, 1976)
or residential mental health facilities (e.g., New York State Association for Retarded
Children v. Carey, 1975) and provided some insight into the minimal standards that
must be adhered to in the use of behavioral methods so as not to violate the constitu-
tional rights of the children involved. More specifically, these rulings suggested that
behavioral control methods must not deprive students of their basic rights to food,
water, shelter (including adequate heat and ventilation), sleep, and exercise periods
(also see APA Standard 1.03).

In the 1980s, the courts addressed the use of behavioral methods in the public
schools. As noted previously, the systematic use of differential reinforcement is
considered to be a first-choice strategy. Access to privileges (e.g., use of a computer
to play games), special luxuries (e.g., colorful stickers), and social reinforcers (e.g.,
smiles and praise) are types of reinforcers that typically present no special con-
cerns. However, court rulings have been interpreted to suggest that not all types of
reinforcers are acceptable. Some teachers use token economies to manage behavior.
In token economies, tokens or points may be earned for appropriate behavior, and
the tokens subsequently are exchanged for rewards. The use of token economies
should not result in the denial of basic rights (e.g., access to food at lunchtime), and
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students should not be denied educational opportunities that are part of the child’s
expected program, such as gym or art (Hindman, 1986).

Time-out is a behavioral intervention based on removal of desirable stimuli.
K. R. Harris (1985) identified three different types of time-out: (a) nonexclusion,
which involves removing the child from the reinforcing situation but still allowing
the child to observe the ongoing activity; (b) exclusion, which involves removing
the child from the reinforcing situation but not from the room; and (c) isolation,
which involves the removal of the child from the reinforcing situation and plac-
ing him or her in a different area or room. It is important to note the difference
between the terms isolation time-out and seclusion. The U.S. DOE defines the term
seclusion as:

The involuntary confinement of a student alone in a room or area from which the student
is physically prevented from leaving. It does not include a timeout, which is a behavior
management technique that is part of an approved program, involves the monitored
separation of the student in a non-locked setting, and is implemented for the purpose of
calming the student. (emphasis added, U.S. DOE, 2012, p. 10)

Discussion here focuses primarily on the use of exclusion and isolation time-out pro-
cedures. Seclusion and restraint are discussed in the chapter section titled Behavior
Intervention in Crisis Situations: Use of Physical Restraint and Seclusion.

Legal challenges to the use of time-out in the public schools found it to be an
acceptable procedure to safeguard other students from disruptive behavior (Dickens by
Dickens v. Johnson County Board of Education, 1987; Hayes v. Unified School District
No. 377, 1987; see also Honig v. Doe, 1988).2 In Dickens, the court noted that “judi-
cious use of behavioral modification techniques such as ‘time-out’ should be favored
over expulsion in disciplining disruptive students, particularly the handicapped” (p.
158). However, the use of time-out must meet reasonable standards safeguarding the
rights and welfare of students. In finding the use of time-out permissible, the judge
in Dickens also noted, “This is not to say that educators may arbitrarily cage students
in a corner of the classroom for an indeterminate length of time” (p. 158). The court
considerations in Dickens, Hayes, and earlier cases suggest some general parameters
for the use of time-out: School personnel must monitor an isolated student to ensure
their well-being; the room must have adequate ventilation (Morales, 1974); the time-
out room itself must not present a fire or safety hazard (Hayes, 1987); students must
be permitted to leave time-out for appropriate reasons (Dickens, 1987); and the door
to the time-out room must remain unlocked (New York State Association for Retarded
Children, 1975).

Students should be given prior notice about the types of behaviors that will result
in being placed in time-out (Hayes, 1987), and school personnel must ensure that
time-out, when used as punishment, is “not unduly harsh or grossly disproportionate”
to the offense (Dickens, 1987, p. 158). Placement in time-out should not result in “a
total exclusion from the educational process for more than a trivial period” (Goss v.
Lopez, 1975, p. 575). Use of time-out combined with instruction in the time-out room,
or requiring the child to do schoolwork while segregated, is recommended (Dickens,

’In Dickens, time-out procedures involved having the child sit at a desk placed inside a three-sided
refrigerator carton in the corner of the classroom, where the child could not see classmates but could
hear the teacher and sometimes see the teacher and chalkboard. Hayes involved removing the child to
a different room.
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1987). (See O’Handley et al., 2019 for additional information about the use of time-
out in the schools.)

A highly controversial area in behavioral intervention is the use of aversive con-
ditioning, in which a discomforting stimulus is presented contingent on the student’s
undesirable behavior. Some psychologists and educators believe that aversive condi-
tioning must never be used; others believe its use may be justified in the treatment of
extremely self-injurious or dangerously aggressive behaviors. It is beyond the scope
of this book to explore the controversy fully; interested readers are referred to Jacob-
Timm (1996), National Institutes of Health (1991), and Repp and Singh (1990).

Evaluation of Intervention Integrity and Effectiveness. Consistent with codes of eth-
ics, school psychologists ensure that intervention integrity is monitored and modify
or terminate the intervention plan when data indicate it is not achieving the desired
goals (NASP Standard 11.2.2, 11.2.3; J. S. Bailey & Burch, 2016). The monitoring of
intervention integrity and effectiveness is particularly important when students evi-
dence challenging behaviors. Change agents, including teachers and parents, may
resort to more punitive behavior control practices if they are frustrated by a lack of
success using positive behavioral interventions or the intervention plan is too difficult
to implement.

Behavior Intervention in Crisis Situations: Use of Physical Restraint and Seclusion.
Restraint and seclusion historically have been used in psychiatric hospitals, where
their use is highly regulated under federal law protecting the safety of patients (Yank-
ouski & Massarelli, 2014). A 2009 U.S. Government Accountability Office report
(Kutz, 2009) drew public and congressional attention to cases of death and abuse
associated with the use of restraint and seclusion in schools. Since that time, several
comprehensive bills to safeguard students from the potential dangers of these prac-
tices have been introduced in Congress, but as of February 2021, none had passed.
The ESSA (2015) requires states to identify how they will support local school dis-
tricts in efforts to reduce “the use of aversive behavioral interventions that compro-
mise student health and safety” (Sec. 1111 [g][1][C][iii]). Thus, the regulation of the
use of restraint and seclusion with students is currently left to state law and policy
(see Butler, 2019).

In 2012, the U.S. DOE issued a resource document identifying a framework for
policies and procedures regarding the use of restraint and seclusion. Schools were
advised to take steps to prevent the need for restraint and seclusion by using an
effective, comprehensive, positive behavioral support system (e.g., Positive Behav-
ioral Interventions and Supports [PBIS]). They also were advised to train staff to
(a) identify the specific conditions that increase the likelihood of inappropriate
behavior, (b) implement preventative modifications, (c) teach appropriate replace-
ment behaviors, and (d) use de-escalation techniques to defuse potentially violent
behavior (also see A. J. Fischer, Silberman et al., 2019). Schools also were advised to
not use physical restraint or seclusion “except in situations where the child’s behav-
ior poses imminent danger of serious physical harm to self or others and other
interventions are ineffective” and that such procedures “should be discontinued as
soon as imminent danger of serious physical harm to self or others has dissipated”
(p. 14). The document cautioned against using restraint or seclusion for discipline,
retaliation, or convenience, and stated that procedures that restrict a child’s breath-
ing or could cause harm to the child must never be used. Furthermore, parents
should be notified of the school’s policies on the use of restraint and seclusion, and
every incident of use of restraint or seclusion should be monitored, documented,
and reported to the parent.
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School psychologists can assist school personnel in implementing positive behavio-
ral supports to reduce the occurrence of challenging behavior, and they also can assist
in the use of least restrictive behavioral interventions in times of crisis (see Simon-
sen et al., 2014; Yankouski & Massarelli, 2014). Ethically, “any behavior intervention
must be consistent with the child’s right to be treated with dignity and to be free from
abuse” (U.S. DOE, 2012, p. iii; also NASP Broad Theme I).

THERAPEUTIC INTERVENTIONS WITHIN THE CONTEXT
OF A SCHOOL PSYCHOLOGIST-CLIENT RELATIONSHIP

We first address ethical and legal issues associated with providing counseling in the
schools and then explore challenging special situations, such as suspected child abuse
and working with students who are potentially dangerous to others or a threat to
themselves. The chapter concludes with a brief discussion of psychopharmacologic
interventions.

Counseling: Ethical and Legal Issues

Plotts and Lasser (2020) used the term counseling “to describe the interventions used
by school psychologists (and other mental health professionals) to improve the social,
emotional, and behavioral functioning of children and adolescents.” They further lim-
ited the term to “planned and structured activities by trained professionals in the con-
text of a specified relationship with clear boundaries and goals and objectives” (p. 6).

School psychologists have a number of ethical and legal obligations to students
and their parents prior to providing ongoing counseling services. The NASP’s code
of ethics states:

Except for urgent situations or self-referrals by a minor student, school psychologists
seek parent consent (or the consent of an adult student) prior to establishing a school-
psychologist client relationship ... to provide ongoing individual or group counseling or
other non-classroom therapeutic intervention. (NASP Standard 1.1.2)

In the school setting, informed consent to establish a school psychologist—client rela-
tionship usually rests with the parents of a minor. However, the practitioner is ethically
obligated to respect the dignity, autonomy, and self-determination of the student. The
decision to allow a student the opportunity to choose or refuse psychological interven-
tion may involve consideration of a number of factors, including law, ethical issues
(self-determination versus welfare of the student), the child’s competence to make
choices, and the likely consequences of affording choices (e.g., enhanced functioning
versus choice to refuse treatment). We concur with Weithorn’s (1983) suggestion that
practitioners permit and encourage student involvement in decision-making to the
maximum extent appropriate to the child and the situation. Practitioners have an ethi-
cal obligation to inform students of the scope and nature of the proposed intervention,
whether or not they are given a choice about participating (see NASP Standard 1.1.4).

Self-Referrals for Counseling

Young children are unlikely to seek help or initiate a counseling relationship on their
own. However, at the high-school level, referrals for counseling may be self-referrals.
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Students may wish to see a school psychologist on the condition that their parents are
not notified. This raises the question of whether students who are minors can ever
be seen by the school psychologist for counseling without parental permission. We
are not aware of any case law decisions that specifically address this question. The
NASP’s code of ethics states:

When a student who is a minor self-refers for assistance, it is ethically permissible to pro-
vide psychological assistance without parent notice or consent for one or several meet-
ings to establish the nature and degree of the need for services and assure the child is
safe and not in danger. It is ethically permissible to provide services to mature minors
without parent consent where allowed by state law and school district policy. However,
if the student is not old enough to receive school psychological assistance independent
of parent consent, the school psychologist obtains parent consent to provide continu-
ing assistance to the student beyond the preliminary meetings or refers the student to
alternative sources of assistance that do not require parent notice or consent. (emphasis
added; NASP Standard 1.1.2b)

The preliminary meetings can serve to ensure that the child is not in danger (Osip,
quoted in Canter, 1989). During these meetings, the school psychologist also can dis-
cuss the need for parental consent for further counseling sessions, offer to contact the
parent on behalf of the student, or offer to meet jointly with the student and parents
to discuss consent and ensure ongoing parent support. Unless there is a conflict with
state law, we believe school districts should adopt written policies stating that students
may be seen by the school psychologist or other mental health professional for one or
several meetings without parent notice or consent to ensure that the student is not in
danger (e.g., child abuse, suicidal) or if it is suspected the student may be a danger to
others (see NASP, 2010).

Some states allow minors to consent to outpatient mental health services inde-
pendent of parent notice or consent, with the minor’s treatment records considered
to be under their own control. Because of the Family Educational Rights and Privacy
Act of 1974 (FERPA), it may be problematic for school-based practitioners to keep
records about individual students that are not accessible by the parent (see Chapter 3).
For this reason, school-based practitioners at times may choose to refer students who
desire assistance without parent involvement to community-based providers. Such
referrals are ethically permissible (NASP Standard 1.1.2b).

Planning Counseling and Other Therapeutic Interventions

School psychologists are obligated to use counseling or other therapeutic inter-
vention techniques that the profession considers to be “responsible, evidence-
based practice” (NASP Standard 11.3.12; also APA Standard 2.04). Practitioners
“encourage and promote parental participation in designing interventions” for
their children (NASP Standard I1.3.13) and, to “the maximum extent appropri-
ate, students are invited to participate in selecting and planning interventions”
(I1.3.14). The proposed options should consider all resources (school and commu-
nity) available to assist the student and family, the support and assistance that can
be made available to the teacher, and the values and skills of the parents (NASP
Standard I1.3.13). School practitioners “respect the wishes of parents who object to
school psychological services and attempt to guide parents to alternative resources”
(NASP Standard 1.1.5).
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Interventions with Culturally Diverse Clientele

School psychologists have special obligations when working with students and fami-
lies whose background characteristics are different from their own (APA, 2017a;
NASP Standard 1.3.2). Practitioners need to be aware of how their own cultural herit-
age, gender, class, ethnic-racial identity, sexual orientation, and age cohort shape their
personal values and beliefs, including assumptions and biases related to those who are
different. Additionally, to provide sensitive and effective services, practitioners must
be able to demonstrate an understanding and respect for cultural and experiential
differences in interacting with the student. For this reason, they are obligated to learn
about the student’s background, values, beliefs, and worldview and how those cultural
and experiential factors may influence development and behavior (NASP Standard
I1.3.8). Practitioners also have an ethical responsibility to seek knowledge of best
practices in selecting, designing, and implementing intervention plans for a diverse cli-
entele with learning or behavior problems. Furthermore, when working with students
and their families from cultural and linguistically different backgrounds, practitioners
should, as appropriate, assist them in understanding the culture of the school and
community so that they can make informed choices relevant to schooling and mental
health services (NASP Standard I1.3.13; also APA, 2017a; Korkut & Sinclair, 2020;
Lynch & Hanson, 2011; Rogers et al., 1999).

School psychologists are obligated to self-assess their multicultural competence
(APA, 2017a). More specifically, they need to consider when circumstances (lack of
requisite knowledge, skills, or language fluency) may negatively influence the effec-
tiveness of professional services and adapt accordingly, that is, by obtaining needed
information, consultation, or supervision, or referring the student to a better qualified
professional (APA, 2017a; NASP Standard II.1.1; also see sections on Competence
and Responsibility, this chapter).

Outcome Monitoring

School psychologists are ethically obligated to “ensure that the effects of their recom-
mendations and intervention plans are monitored, either personally or by others. They
revise a recommendation, or modify or terminate an intervention plan, when data
indicate that the desired outcomes are not being attained” (NASP Standard 11.2.2).
Planned recurrent monitoring of the outcomes of an intervention (by the school psy-
chologist or teacher or others) is in the best interests of the student because it allows
quick revision of a plan that is not working. When progress monitoring indicates that
their recommendations and interventions are not effective in assisting a client, school
psychologists seek the assistance of others in supervisory, consultative, or referral
roles (NASP Standard 11.2.2; also see Pinner & Kivlighan, 2018).

DUTY TO PROTECT

School-based practitioners have a legal as well as an ethical obligation to take reason-
able steps to protect all students from reasonably foreseeable harm. As discussed in
Chapter 3, when a student is referred to the school psychologist because they may be
a threat to themselves or others or in danger (e.g., suspected child abuse), school psy-
chologists prioritize determining the student’s immediate needs for assistance over the
discussion of the parameters of confidentiality. They do not promise confidentiality
to a student being screened or evaluated in an emergency situation.
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Child Abuse

The Child Abuse Prevention and Treatment Act of 1974 (CAPTA) was last reau-
thorized in 2010, with multiple subsequent amendments (Child Welfare Information
Gateway, 2019a). The law defines child abuse and neglect as:

Any recent act or failure to act on the part of a parent or caretaker which results in death,
serious physical or emotional harm, sexual abuse or exploitation ..., or an act or failure
to act, which presents an imminent risk of serious harm. (42 U.S.C. 5101 note, § 3) ....
A child shall be considered a victim of “child abuse and neglect” and of “sexual abuse”
if the child is identified, by a State or local agency employee of the State or locality
involved, as being a victim of sex trafficking ... (42 U.S.C. § 5106g[b][2]). (Child Welfare
Information Gateway, 2019a)

Variations exist with regard to the exact language states use to define child abuse and
neglect and whether and how they define various types of maltreatment (e.g., physical
abuse, sexual abuse, emotional abuse, neglect) (Kenny et al., 2017). All 50 states have
enacted legislation requiring school professionals to report suspected cases of child
abuse and neglect to a child welfare or protection agency (Child Welfare Information
Gateway, 2019b). Kenny et al. (2017) analyzed state statutes and found that 19 states
require mandated reporters to identify themselves (rather than using an anonymous
telephone hotline) to child protective services (CPS) and to provide contact informa-
tion for follow-up. They also identified language regarding the degree of certainty
required for reporting in each state and the method and time frame for a report.

In 2019, there were about 4.4 million referrals to CPS alleging child maltreatment
and about 656,000 victims of child abuse and neglect (U.S. Department of Health and
Human Services, 2021). Researchers estimate that reported cases of child abuse con-
stitute only about 40% of all cases (Kalichman, 1999). Consistent with their ethical
obligation to safeguard the welfare of children (NASP Standard I11.2.3), school psy-
chologists are legally required to report all cases of suspected child abuse. In Pesce v. J.
Sterling Morton High School (1987), the court held that the duty to protect schoolchil-
dren by reporting suspected child abuse outweighs any right to confidentiality of the
school psychologist—client relationship. As mandated reporters, school psychologists
must ensure that a report is made to CPS each time an incident of abuse or maltreat-
ment is suspected. By doing so, they also protect themselves and the school from any
potential charges of failure to report suspected abuse (Kenny et al., 2017).

In their survey of NASP school psychology practitioners, Dailor and Jacob (2011)
found that, of eight types of ethical dilemmas experienced in the previous year, the
dilemma reported by the largest percentage of respondents was whether there was a
reasonable suspicion of child abuse that would warrant contacting CPS. Kalichman
(1999) reviewed studies of reporting decisions and found that physical signs of abuse
were most influential in the decision to report, followed by child verbal reports of
physical or sexual abuse. Parent or other adult reports that a child was abused also
were likely to trigger a report.

In many situations, however, the determination of whether a reasonable suspicion
of child abuse exists is complicated. In general, teachers and other school staff who
work closely with children should be encouraged to respond to ambiguous child dis-
closures with open-ended questions and in a warm, calm, nonjudgmental manner. For
example, a child’s statement that “Mommy hurt me” might be followed by “Oh, I'm
sorry to hear that. What happened?” (See Horton & Cruise, 2001, pp. 39-52.) Schools
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are well advised to ensure that each building has a physical or mental health profes-
sional with expertise in child abuse and a positive working relationship with CPS. This
individual can seek guidance from CPS when difficult questions arise and also assist
in making reports when abuse is suspected.

It is critically important for school staff to recognize that it is the responsibility
of CPS, not school personnel, to confirm or disconfirm the existence of suspected
abuse or neglect. The courts have held that it is not necessary for school personnel to
be certain that the abuse took place, only that there is reason to suspect abuse (e.g.,
State v. Grover, 1989). In a news story described as a “wake-up” call for educators,
a school principal asked the school psychologist and several teachers to interview a
9-year-old to confirm a parent’s report of suspected abuse prior to contacting CPS.
Six educators, including the school psychologist, were subsequently investigated by
the school district for failing to promptly report suspected child abuse. Although the
school psychologist and teachers were cleared of any wrongdoing, the principal was
dismissed (Saunders, 2007).

School attorneys advise school psychologists to report suspected abuse promptly
and to document that the call was made rather than to attempt to confirm abuse sus-
picions on their own (Saunders, 2007). Experts in law and developmental psychology
have crafted research-based protocols for interviewing children if abuse is suspected.
These interview protocols are based on a forensic (rather than a clinical) perspective.
To meet forensic standards, interviews with suspected victims of abuse should be con-
ducted by individuals specifically trained to gather, evaluate, and interpret evidence of
child abuse using accepted interview techniques (e.g., Poole, 2016).

All states provide immunity from civil or criminal action for filing a child abuse
report to the appropriate authorities. This means that a school psychologist who files
a report of suspected abuse cannot be sued for damages that might arise from mak-
ing such a report (e.g., defamation), as long as the report is made in good faith and
the procedures for filing a report under state law are followed. Penalties for failure to
report may include jail time (30 days to 5 years) and fines ($500 to $1000) (Kenny et
al., 2017).

One concern about making a report about suspected child abuse by a family mem-
ber is the potential loss of rapport with the student and their family as a result of
making a report. However, based on a review of the available studies, Kalichman
(1999) concluded that “little evidence exists to support the popular perceptions that
reporting abuse has detrimental effects on the quality and efficacy of professional
services. In fact, studies specifically addressing these issues in clinical settings find that
reporting sometimes benefits the treatment process” (p. 61).

Threat to Self

Suicide is the second leading cause of death among adolescents aged 14-18. In 2018,
an estimated 2,039 youth ages 14-18 took their own lives (Ivey-Stephenson et al.,
2020). The Kelson v. The City of Springfield (1985) and Eisel v. Board of Educa-
tion of Montgomery County (1991) court cases (Cases 7.1. and 7.2), among others
(e.g., Wyke v. Polk County School Board, 1997), have been interpreted to suggest that
schools should develop clear suicide prevention policies and procedures that include
notifying parents and should ensure adequate staff orientation to district policy and
procedures.

In Kelson (1985; Case 7.1), Brian’s parents filed a negligence suit against the school
and city in state court and a Section 1983 lawsuit against the school and city in federal
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court, alleging that the state interfered with their constitutionally protected liberty
interest in the companionship of their son. When the Section 1983 lawsuit reached
the U.S. Court of Appeals, the judge advised Brian’s parents to file an amended claim
against the school district after ruling on several legal questions raised by the case.
In so doing, the judge raised the question of a possible relationship between school
policy (namely, inadequate suicide training for its staff) and Brian’s death.

Case 7.1
Kelson v. The City of Springfield (1985)

Brian, a 14-year-old, confronted his teacher during class with a .38-caliber re-
volver. The teacher persuaded Brian to talk with the vice principal alone in an
empty classroom. Brian showed the vice principal a suicide note he had written
and asked to speak with his favorite teacher; he was not allowed to do so. When
Brian and the vice principal left the classroom, Brian was met by a police officer
who told him he was “in trouble with the law.” Brian (still armed with the gun)
entered the boy’s restroom, where he shot himself. He died later that morning.

Case 7.2
Eisel v. Board of Education of Montgomery County (1991)

“Nina,” a 13-year-old middle school student, became involved in Satanism and
developed an obsessive interest in death. She told several friends that she in-
tended to kill herself. Nina’s friends reported her suicidal intentions to their
school counselor (at a different school), who conveyed the information to Ni-
na’s school counselor. Both counselors met with Nina and questioned her about
her statements concerning suicide, but she denied making them. Neither coun-
selor informed Nina’s parents about her suicidal statements. One week after
telling her friends about her suicidal intentions, Nina and another 13-year-old
girl consummated a murder-suicide pact in a public park some distance from
the middle school she attended.

In Eisel (1991; Case 7.2), Nina’s father filed a negligence suit against the two
school counselors based on their failure to communicate information to him concern-
ing Nina’s contemplated suicide. Nina’s father believed he could have prevented his
daughter’s death had he been told about her statements. The court held that a school
has a duty to protect a student from foreseeable harm and that “school counselors
have a duty to use reasonable means to attempt to prevent a suicide when they are on
notice of a child or adolescent’s suicidal intent” (p. 456). The school counselors were
viewed as having little discretion regarding whether to contact parents once informa-
tion suggested a potential suicide.?

3 This decision did not determine the school’s liability; the decision only allowed action in another court
to rule on the school’s liability. The school counselors ultimately were not held liable for the $1 million in
damages the father sought.
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When it is suspected that a student is suicidal, the situation should be reported
to a designated professional who has training in the assessment of suicide risk and
suicide prevention. The school psychologist might serve as one of the designated staff
members. The student should be assessed for the lethality of suicidal ideation because
the degree of lethality determines the appropriate course of action (Brock & Reeves,
2018). A suicide risk assessment interview involves seeking a variety of different types
of information, including how the student currently feels; past and present feelings of
sadness and hopelessness; past and current suicidal ideation; perceptions of being a
burden to others and not belonging; current stressors at home and school; history of
drug use; previous suicide attempts; presence or absence of a suicide plan and ability
(physical, cognitive) to carry it out; access to lethal means; current support systems;
and reasons to live (Boccio, 2015; D. N. Miller, 2011). Readers are referred to Boccio
(2015), Brock and Reeves (2018), and D. N. Miller (2011) for information about risk
factors, warning signs, and suicide risk assessments.

Although research has shown that psychologists cannot predict suicide attempts
with a high degree of accuracy, they are expected to apply “skill and care in assess-
ing suicidal potential and ... a reasonable degree of care and skill in preventing the
suicide” (Knapp, 1980, p. 609). Some psychologists recommend asking suicidal clients
to sign a “no-suicide contract.” Although do-no-harm contracts may be clinically use-
ful, it is important to recognize that such contracts do not substitute for a careful risk
assessment and appropriate intervention based on the assessed risk (Simon, 1999).

Parents must be contacted in all cases, whether the risk is determined to be low
or high (Brock & Reeves, 2018; Erbacher et al., 2015). As Poland (1989) noted, the
question is not whether to tell the parents but how to elicit a supportive reaction
from them. Parents of medium- or high-risk students should be contacted as soon as
possible. The high-risk student should not be left alone, and their parents should be
required to come to school for a conference and to pick up their child (Poland, 1989).
Poland recommended that two staff members conduct the parent notification confer-
ence and noted that some districts have parents sign a form acknowledging that they
have been notified that their child is suicidal. The psychologist needs to ensure that
parents understand the seriousness of the situation, and parents should be advised to
increase supervision at home and remove access to weapons and other means of self-
harm, such as medications. The practitioner should be prepared to refer the family to
a community mental health professional who has expertise in working with suicidal
youth. If a student is assessed to be at imminent risk for suicide, the situation is a psy-
chiatric emergency, and a call to local crisis intervention services is necessary (Brock
& Reeves, 2018).

School psychologists are well advised to develop consultative relationships with
clinicians who have expertise in suicide assessment and management whom they can
contact for assistance in evaluating and managing a potential suicide situation (Brock
& Reeves, 2018). Practitioners also are advised to document their actions regarding
risk assessment and management of students who may be suicidal. School-based
practitioners should become familiar with community resources for referral, includ-
ing the procedures for hospitalization of suicidal minors and adult students. Further-
more, school psychologists also need to consider the long-range needs of the suicidal
student with regard to follow-up educational and mental health services (Brock &
Reeves, 2018; Erbacher et al., 2015). Unfortunately, as D. N. Miller and Eckert (2009)
noted, many youths do not receive any form of treatment following a suicide attempt.
Additionally, many questions remain regarding the most effective treatment for sui-
cidal youth.
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The courts generally have not held schools liable for failure to prevent a student
suicide (Zirkel, 2019b). One notable exception is when school actions are so reckless
as to “shock the conscience” by placing the student at substantial increased risk of
immediate self-harm. In Armijo v. Wagon Mound Public Schools (1998), a 13-year-old
boy shot and killed himself after he was driven home by the school counselor and
left alone even though both the school principal and the counselor knew that the boy
was upset about a disciplinary infraction, had a history of suicide attempts, and had
access to firearms at his house.

Suicide rates among teens aged 1418 years increased by over 60% between 2009—
2018 (Ivey-Stephenson et al., 2020). It has become increasingly important for school
practitioners to obtain professional competence in assessment and management of
suicidal students. Additionally, psychologists who acquire special expertise in sui-
cide prevention can play an important role in the development of their school dis-
trict’s planned response to suicidal students. Recent publications have addressed best
practices in school-based suicide prevention programs (e.g., Brock & Reeves, 2018;
Erbacher et al., 2015; D. N. Miller, 2011).

Threat to Others

Violence in our schools is a concern of educators and parents. The Centers for Disease
Control (CDC, 2020, p. 1) defined youth violence as “the intentional use of physical
force or power to threaten or harm others by young people ages 10-24.” Homicide is
the third leading cause of death for youth in this age group. About 13 young people
are victims of homicide each day and about 1,100 are treated for assault-related inju-
ries (CDC, 2020). Our focus here is on assessment of whether an individual student
poses a danger to others.

The assessment of whether a student poses a danger to others is not an easy task.
School personnel may become concerned about a student because of their aggres-
sive, antisocial behavior (fighting, explosive temper). For such students, the task is to
determine the risk for future violent acts and how to reduce the likelihood of future
violence. Violence risk assessment is “a process used by trained mental health pro-
fessionals to evaluate the likelihood that a particular person may engage in general
violence—also known as affective, emotional or impulsive violence” (Modzeleski &
Randazzo, 2018, p. 111). Borum (2000) provided guidelines regarding how to conduct
a systematic assessment of violence potential in such situations. His approach takes
into account the student’s past violent acts, the precipitants to those acts, and the
protective factors—that is, factors that would help the student avoid situations likely
to trigger violent actions.

The term targeted violence is used to refer to situations in which both the potential
perpetrator and the target(s) are identifiable prior to a violent attack (Vossekuil et al.,
2000). The risk factors for targeted violence do not appear to be the same as the risk
factors associated with general aggression and violence recidivism among youth (M.
Reddy et al., 2001). A behavioral threat assessment, rather than a violence assessment,
is recommended in situations involving targeted violence (Modzeleski & Randazzo,
2018). Following multiple school shootings in the 1990s, including the 1999 Colum-
bine shootings that resulted in the death of 13 persons, the U.S. Secret Service (USSS),
together with the U.S. Department of Education, adapted the model developed by
the USSS to evaluate threats against the president for use by K-12 schools (Modze-
leski & Randazzo, 2018). The resulting school behavioral threat assessment model
was based on three principles: (1) targeted violence is a result of an interaction among
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the student, situation, target, and setting; there is no single type of student prone to
such acts; (2) evaluators must make a distinction between a student who makes threats
versus one who actually poses a threat; and (3) targeted violence is often the product
of an understandable pattern of thinking and behavior (Reddy et al., 2001).

An essential component of the federal threat assessment model is the training of
a multidisciplinary team that includes “members that represent school administra-
tion, law enforcement (school resource officer or local law enforcement), and mental
health, with access to legal expertise/guidance.” This team handles reports of threats
or other potentially dangerous behaviors (Modzeleski & Randazzo, 2018, p. 111).

The federal threat assessment model involves evaluating the student’s behavior
and pattern of conduct using information from multiple sources. Information gath-
ering might involve interviewing the student and their family, teachers, and friends
and reviewing student records. Key questions that guide the threat assessment evalu-
ation include the following: Does the student have ideas about or plans for targeted
violence? Has the student shown an interest in violence, acts of violence by others,
or weapons? Has the student engaged in any attack-related behavior, including men-
acing, harassing, or stalking? Is the student cognitively and physically capable of
carrying out a plan of violence? Has the student experienced a recent loss or loss of
status, and has this led to feelings of desperation and despair? What factors in the
student’s life and/or environment might increase or decrease the likelihood of the
student becoming violent? (Reddy et al., 2001; also see S. R. Kelly, 2018; Reeves &
Brock, 2018).

When students make threats to injure others, such threats should be taken seriously
(D.J. M. v. Hannibal Public School District #60, 2011; Mirand v. Board of Education
of the City of New York, 1994; Reddy et al., 2001). In Milligan et al. v. City of Slidell
(2000), a federal court ruled that it is permissible for school officials and police to
detain and question a student thought to be planning an act of violence at school
because the school’s interest in deterring school violence outweighs a student’s limited
Fourth Amendment privacy rights in such situations.

In making a decision regarding whether a student is potentially dangerous, a
psychologist is well advised to consult with other professionals. In court decisions,
therapists have not been held liable for failure to warn “when the propensity toward
violence is unknown or would be unknown by other psychotherapists using ordinary
skill” (Knapp & VandeCreek, 1982, p. 515). Similarly, the courts generally have not
held a school district liable for student-on-student violence if the actions of the perpe-
trator were not foreseeable (e.g., Kok v. Tacoma School District No. 10, 2013).

Consistent with the guidelines for other situations involving danger, schools need
to develop written procedures regarding when and how to notify school officials and
legal authorities (police, the student’s probation officer) if school staff become aware
of a potentially assaultive student. These procedures should ensure that the intended
victim is warned. If a student poses a threat to another student, the parents of the
threatened child should be notified. Parents of a potentially assaultive student also
must be informed of the situation. The potentially violent student should be super-
vised in the school setting and at home, with steps taken to ensure that there is no
access to weapons. School psychology practitioners should know and follow school
policies regarding dangerous students and document their actions in the management
of a student who may become violent. In addition, they should be prepared to refer
the family to a community mental health agency and, again, be knowledgeable of pro-
cedures for the involuntary commitment of minors and adult students (Modzeleski &
Randazzo, 2018; Pitcher & Poland, 1992).



Ethical and Legal Issues in School-based Interventions 213

Practitioners also must consider the long-range needs of students at risk for vio-
lence with regard to follow-up educational and mental health services. They need to
ensure that the student receives well-coordinated assistance from the family, school,
and community mental health professionals. Furthermore, as is true of many mental
health concerns in the school setting, efforts aimed at preventing student violence
on a systemwide basis are preferable to the dilemmas of managing the assault-
prone student.

Substance Abuse

Alcohol is the substance most commonly used by minors. In 2020, 20% of students in
grade 8, 41% of students in grade 10, and 55% of students in grade 12 reported having
consumed alcohol within the year. In the same year, 16% of students in grade 8, 30%
of students in grade 10, and 37% of students in grade 12 reported using illicit drugs
(National Institute on Drug Abuse, 2020). School psychologists—particularly those
who work with middle and senior high students—need to be knowledgeable about
drugs commonly used by adolescents and the warning signs of alcohol and drug abuse
(see Jacobs, 2018; Plotts & Lasser, 2020).

The Diagnostic and Statistical Manual of Mental Disorders ((DSM-5], American
Psychiatric Association, 2013) identifies a substance use disorder (SUD) as significant
individual impairment or distress from a pattern of substance use and evidence of
specific symptoms in the past year, with those symptoms related to loss of control
(e.g., using more of a substance or using it more frequently than planned), nega-
tive impact on the individual’s interpersonal life, hazardous use, and pharmacologic
effects (e.g., increased tolerance and withdrawal effects). In 2018, an estimated 1.6
percent of adolescents aged 12 to 17 had an alcohol use disorder in the previous year,
and 2.7 had an illicit drug use disorder (Substance Abuse and Mental Health Services
Administration, 2019)

Most youth who use substances do not meet the diagnostic criteria for a SUD.
However, “any substance use during adolescence is concerning because the risk of
development a SUD increases significantly with earlier age of initiation of use” (Ben-
ningfield et al., 2015, p. 292). If a school psychologist becomes concerned about sub-
stance use by a student-client, it is generally appropriate and necessary to inform the
parents (Jacobs, 2018). As discussed in Chapter 3, such situations must be handled
with sensitivity, particularly because youth often do not understand the risky nature
of substance use. Practitioners are encouraged to consider the three steps outlined by
Taylor and Adelman (1989) prior to disclosing the student-client’s substance use to
their parents (see Chapter 3, section on Confidentiality and Direct Services to Students).

However, practitioners must also consider federal law regarding confidentiality
and substance abuse. With the exception of a medical emergency, federal law provides
confidentiality protection to students, including minors, who specifically seek drug and
alcohol evaluation and treatment (part of the Public Health Service Act codified at 42
U.S.C. §290dd; 42 CFR Part 2). For this reason, if a student requests drug or alcohol
treatment or a referral for treatment and they do not want their parents to be noti-
fied, the request is absolutely confidential, and the school psychologist should iden-
tify treatment options for the student that do not require parental notice or consent
(Kahn, 2017; also see English et al., 2010).

If a school psychologist gains knowledge of substance abuse that involves other
students in the school setting, the practitioner may need to discuss the situation with
appropriate school authorities (without disclosing the identity of the student-client)
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to ensure the safety of others. Practitioners must be cautious to avoid involvement
in searches of students for illegal drugs, particularly if such activities are not part of
their formal job responsibilities (see Chapter 2).

Readers are referred to Benningfield et al. (2015) and Plotts and Lasser (2020) for
information about warning signs of substance abuse, risk factors and comorbid dis-
orders, systems-level school prevention, community treatment options, and specific
counseling and intervention strategies.

Students Who Disclose Criminal Acts

If, within the context of a psychologist—client relationship, a student or other client
discloses that they committed a crime and were never arrested, does the psychologist
have a legal obligation to report the crime to the police or the building principal?
In 1790, the U.S. Congress passed misprision of felony laws, making it a criminal
offense “to conceal and ... not as soon as possible make known” a felony committed
by another person (U.S.C., Title 18, § 4). Subsequent court decisions have held that
misprision of felony occurs only if an individual takes affirmative steps to conceal
a felony committed by another person (e.g., suppressing evidence, providing false
statements to authorities, hiding stolen property); simple failure to report a felony is
not a crime (U.S. v. Farrar, 1930). Although state laws vary with regard to misprision
of felony statutes, Appelbaum and Meisel (1986) concluded that “American law at
the federal and state levels rejects the imposition of criminal liability for mere fail-
ure to report a crime and requires overt assistance rendered to a felon for there to
be a criminal offense” (p. 227). Thus, school psychologists generally do not have a
legal duty to report a crime committed by student-clients or their parents, unless it
involves suspected child abuse or other state-mandated reporting.

If there is no legal duty to report a crime committed by a client, is it permissible for
the school psychologist to do so without client consent? As noted in Chapter 3 under
Nondisclosure Laws and Privileged Communication, if a psychologist discloses privi-
leged client information to others without first obtaining client consent (consent of an
adult student or the parents of a minor child), the practitioner has violated the trust
of the psychologist—client relationship and may put themselves at risk for a malprac-
tice suit. In McDuff v. Tamborlane (1999; Case 3.4), the mother of a student-client
told the school psychologist that her child had committed larceny. The mother subse-
quently filed a malpractice suit against the school psychologist after the school psy-
chologist disclosed information about the student’s past crime to school authorities
without parental consent to do so and the student was arrested. The mother assumed
that the information she provided to the school psychologist was confidential, and
the judge supported her contention, noting that a parent would naturally assume that
communications to a school psychologist were confidential. The judge also noted that
there was no imminent danger to the student or others that justified the breach of
confidentiality.

The federal courts have recognized that individuals who receive mental health ser-
vices generally expect their disclosures to a psychologist to be held in strict confidence
unless they are told otherwise (see Beam & Whinery, 2001). As discussed in Chapter 3,
school practitioners are ethically obligated to inform student-clients and their parents
that they have a duty to share confidential information with others if the disclosure
is necessary to ensure the safety of the student-client or others or if there is a manda-
tory duty to report (child abuse, elder abuse) under state law. In light of laws govern-
ing privilege, it also may be appropriate for a practitioner to forewarn student-clients
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and their parents that, if it is disclosed that the student committed a serious criminal
act, the psychologist cannot promise to keep the disclosure confidential (see People v.
Vincent Moreno, 2005; Case 3.5).

As happened in People v. Vincent Moreno (2005), student-clients may confess
to criminal acts even if they are forewarned about the limits of confidentiality. If
a school-based psychologist believes the past crimes of a minor student should be
reported to legal authorities, the issue should first be discussed with the student and
parents, if feasible. The student’s parents should be encouraged to report the crime but
to obtain legal representation for their child before they contact legal authorities (Appel-
baum & Meisel, 1986). If the parents cannot be persuaded to report the crime them-
selves and the psychologist believes the situation is so serious that it must be reported,
the practitioner should consult the school’s attorney regarding how to proceed.

Pregnancy, Birth Control, and Sexually Transmitted Disease

In the following paragraphs, we provide a brief overview of the legal issues asso-
ciated with student pregnancy, birth control counseling, and sexually transmitted
disease (STD).

Pregnancy

Between 1973 and 2017, the birth rate and abortion rate for women aged 15-17 de-
clined (Maddow-Zimet & Kost, 2021). Prevention of teen pregnancy and childbear-
ing is important because they contribute significantly to the high school dropout rate
among teenage mothers, and the children of teenage mothers are at risk for lower
school achievement, early school withdrawal, health and mental health problems, and
unemployment in early adulthood (CDC, 2019). A student may tell a school psychol-
ogist that she is pregnant. Except for situations in which disclosure to the parent might
mean more harm than nondisclosure, the student should be encouraged to disclose
her pregnancy to a parent. If the involvement of a parent or other adult family mem-
ber is not an acceptable option, it is permissible under current federal law (Case 7.3)
for school personnel to refer the student to a family planning clinic without notifying
a parent. The practitioner should, ideally, refer the student to a family planning clinic
or an area physician known to provide pregnant teens sensitive and supportive care.
Family planning clinic staff are knowledgeable of state laws regarding the right of
minors to consent to various reproductive health care services and trained to identify
and manage circumstances requiring parent involvement.

Case 7.3
Arnold v. Board of Education of Escambia (1990)

In Arnoldv. Board of Education of Escambia (1990), a 15-year-old female student
(“Jane Doe”) was referred to a school counselor because a physical education
coach suspected Jane might be pregnant. After the pregnancy was confirmed,
the counselor encouraged Jane to inform her mother, or her aunt, with whom
she lived. The student refused to do so because she had already been thrown
out of her mother’s home, where there also was a history of physical abuse, and
she feared her aunt would ask her to leave if she was pregnant. The counselor
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and a social worker explored options with the student, including adoption. The
student made her own decision to choose an abortion. A grandparent of the
unborn child later filed suit against the school, claiming that the school coun-
selor and social workers coerced Jane to have an abortion and refrained from
notifying parents about the pregnancy and that their actions interfered with
parental guidance. The court decided for the school, noting that Jane was of age
to consent to an abortion under state law and that there was no requirement for
a school to notify the parents of the pregnancy of a minor student under federal
or state law.

In Arnold v. Board of Education of Escambia (1990; Case 7.3), the court opined that
federal law does not require school personnel to notify the parents of a student who
is pregnant. However, practitioners must be familiar with state law and school district
policy regarding parental notification when an unemancipated minor is pregnant.
In some circumstances, it may be necessary for school personnel to inform parents
about their child’s pregnancy to safeguard the student’s health and well-being. The
Guttmacher Institute provides state-by-state information regarding a minors’ right
to consent to confidential prenatal care, the right of minors to place their children
for adoption, and state laws regarding access to abortion for minors (see http://www.
guttmacher.org).

Birth Control Information

The issue of school involvement in the provision of family planning information is
highly controversial and involves deep-rooted family and community values. School
policies run the gamut, from those that forbid discussion of birth control with indi-
vidual students to programs that allow easy student access to family planning infor-
mation and contraceptives (e.g., health clinics on or adjacent to school grounds).

Although minors should be encouraged to discuss sexual activity and sexual health
issues with a parent, many adolescents are not willing to do so. Jones and Boonstra
(2004) reported that about one-half of girls under age 18 would forgo visiting a sexual
health care clinic if accessing their services involved mandatory parental notification;
however, of those girls, almost all would continue having sexual intercourse. Twenty-
three states and the District of Columbia allow minors who reach a certain age to
consent to contraceptive services, 24 states allow minors to consent to contraceptive
under certain circumstances (e.g., previous pregnancy) (see Guttmacher Institute,
2021a, for a state-by-state summary of policies). Unless school policy dictates other-
wise, it is likely legally permissible for a school psychologist to refer a minor to a fam-
ily planning clinic for contraceptive advice in those states that allow minors access to
contraceptives without parental notification. Practitioners are encouraged to consult
their school nurse or local family planning clinic for advice.

Sexually Transmitted Disease

In the United States, an estimated 26 million new cases of STD occurred in 2018, and
almost half of them were among teenagers and young adults 15 to 24 years of age
(CDC, 2021). The spread of chlamydia, gonorrhea, syphilis, human papillomavirus,
and human immunodeficiency (HIV) among adolescents is a cause of national con-
cern. If a school psychologist believes that a student-client may have or is at risk of
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contracting an STD, the student should be encouraged to talk with a parent. How-
ever, practitioners also should recognize that some teens will not do so and may avoid
screening and treatment if they believe their parents will be notified. All states allow
minors to consent to confidential testing and treatment of STDs, although 11 states
require that a minor be of a certain age, usually 12 or 14. Eighteen states allow a physi-
cian to inform a minor’s parents that their child is seeking or receiving STD services if
the physician believes it is in the best interests of the minor (see Guttmacher Institute,
2021b). It is likely legally permissible to refer a student for STD screening and treat-
ment without notifying the parent unless school policy bars such referrals. Practition-
ers, again, may wish to consult a school nurse or a public health clinic regarding the
best course of action.

As noted in Chapter 2, penalties likely exist under state law if school personnel
disclose to third parties that a student-client is infected with an STD. However, these
same state laws typically allow school personnel to contact public health agencies for
assistance without penalty (also NASP Standard 1.2.6). Public health clinics have the
authority to notify partners of individuals diagnosed with an STD of their exposure
to an STD.

Summary

Within the protection of a confidential relationship, students may report any num-
ber of behaviors that, although not immediately dangerous, have that potential. Such
actions as failure to take prescribed medications, eating disorders, criminal activity,
engaging in unprotected sex, and sexual promiscuity might fall into this category.
Anticipating all possible circumstances in counseling that may prove to be a problem
is not possible. The five keys to dealing with most cases successfully are: (a) a candid
discussion of confidentiality and its limits at the outset of offering services, (b) a good
working relationship with the student, (¢) knowledge of state laws and regulations as
well as school policies, (d) familiarity with resources in the community and how to
access them; and (e) dealing openly and honestly with the student about your con-
cerns and possible course of action.

COMPETENCE AND RESPONSIBILITY

Consistent with the principle of responsible caring, school psychologists are obligated
to “recognize the strengths and limitations of their graduate preparation and experi-
ence, engaging only in practices for which they are qualified” (NASP Standard I1.1.1;
also APA Standard 2.01).

Competence

A problem for psychologists is to determine what constitutes an acceptable and rec-
ognized level of competency to provide specific services. Seeking assistance through
supervision, consultation, and referral is an appropriate strategy for handling a dif-
ficult case (NASP Guiding Principle II.1, Standard II.1.1). However, practitioners
who plan to introduce new counseling techniques or expand the scope of their services
must complete appropriate and verifiable training before offering such services (APA
Standard 2.01). Read and consider Case 7.4.
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Case 7.4

Maria Delgado, school psychologist, has developed expertise in eating disorders
and has successfully counseled a number of students on a one-to-one basis. She
became interested in providing a counseling group for students with eating dis-
orders and attended a one-day workshop on using group counseling methods
with anorexic and bulimic teens. She is now using this group counseling tech-
nique with students in her schools.

Case 7.5

Tamika, a new student in Mr. March’s fifth-grade class, recently transferred
from an inner-city school located in a poverty-ridden neighborhood. She came
to live with her grandparents after her mother’s death. She is one of only a few
Black students in her new school, which, along with her use of African Ameri-
can Vernacular English, sets her apart from her classmates. Tamika’s records
from her previous school indicate that she was an average student, and there is
no mention of disciplinary problems. According to Mr. March, Tamika appears
to be scared and angry. She refuses to talk in class, has made no friends, and
does not complete assignments. Her classmates complain that she is “mean,”
and that she shoves or punches when no teachers are in sight. When Carrie
Johnson, the school psychologist, phoned Tamika’s grandparents to discuss her
school adjustment and invite them in for a conference, Tamika’s grandmother
responded, “The Lord brought Tamika to us, and He will show us the way.” She
declined to come in for a conference but agreed to allow Carrie to work with
Tamika to identify possible interventions. Carrie has received training in help-
ing children cope with grief and loss, but she has little experience working with
Black students or their families, particularly students from low-income, inner-
city homes who may be mistrusting of White school professionals.

Is Maria (Case 7.4) competent to provide group counseling to teens with eating dis-
orders? The question of her competence relates to both the adequacy of the workshop
she attended and her background. If she has had extensive training in group coun-
seling, including prior supervised experience, she is able to claim more competence to
attempt this new technique than if this workshop was her first exposure to the group
counseling process. Group counseling techniques require specialized skills and super-
vised experience (Plotts & Lasser, 2020).

Practitioners also must evaluate their competence to provide services to students
whose background characteristics are outside the scope of their supervised experi-
ence. Is Carrie Johnson competent to provide psychological counseling to Tamika
(Case 7.5)? Ignoring or minimizing the importance of client characteristics such as
race, ethnicity, sexual orientation, or socioeconomic background may result in ap-
proaches that are ineffective (APA, 2017a; Rogers et al., 1999).

An issue related to the question of competence is whether the school psychologist
is the most competent professional available to provide the counseling service. School
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psychologists recognize the competence of other professionals and encourage the use
of all resources to best meet the needs of students (NASP Standard I11.3.1). Carrie
Johnson (Case 7.5) may have some expertise in helping children cope with loss. How-
ever, she should consider whether Tamika might benefit more from counseling pro-
vided by a professional who has experience working with African-American children
and their families from low-income backgrounds.

School psychologists also are ethically obligated to refrain from any activity in
which their personal problems or conflicts may interfere with professional effective-
ness (NASP Standard I1.1.2, I11.4.1). When personal problems, conflicts of interest,
or multiple relationships threaten to diminish professional effectiveness, school psy-
chologists ask their supervisor for a reassignment of responsibilities, or they direct the
client to alternative services.

Furthermore, NASP’s Principles for Professional Ethics recognizes that, in unu-
sual circumstances, a school psychologist’s own beliefs, attitudes, or experiences may
pose a barrier to working with a specific client, family, or type of problem (NASP
Standard II1.5.3). Public school teachers and other school professionals generally
have no legal right to refuse to teach or provide school services to a specific student
(e.g., Hatton v. Wicks, 1984). However, Standard I11.5.3 signals that it is ethically per-
missible and appropriate for a school psychologist to ask for supervision, assistance,
or assignment of a client to a different school psychologist when their own beliefs
and past experiences hinder their provision of optimal counseling or other services.

Responsibility

The APA code of ethics states: “Psychologists terminate therapy when it becomes
reasonably clear that the client/patient ... is not likely to benefit, or is being harmed by
continued service” (APA Standard 10.10). If the practitioner determines that they are
not able to be of professional assistance to the client, the psychologist should “sug-
gest alternative service providers as appropriate” (APA Standard 10.10; also NASP
Standard 11.2.2).

PSYCHOPHARMACOLOGIC INTERVENTIONS

This portion of the chapter alerts the practitioner to ethical and legal issues associated
with the use of medications to treat children with school learning or behavior prob-
lems. The number of children treated with psychotropic medication has increased dra-
matically in recent decades (DuPaul & Franklin, 2019). School psychologists should
be aware that, because drug trials with children raise ethical concerns, some drugs
commonly prescribed to youth have not yet been adequately tested for safety and
effectiveness in children (Hale et al., 2014). Discussion here is limited to the use of
Ritalin (methylphenidate hydrochloride), a drug that has been approved by the Food
and Drug Administration (FDA) for the treatment of attention-deficit/hyperactivity
disorder (ADHD) in children aged 6 years and older (U.S. FDA, 2013). Ritalin is
widely prescribed for schoolchildren in the United States, and it provides an excellent
example of both the promise and potential pitfalls of drug therapy.

Substantial research has shown that stimulant medication can be highly effica-
cious in the treatment of ADHD (Hale et al., 2014; Joseph et al., 2019). However,
the use of Ritalin or other drugs to treat difficulties such as ADHD places the child



220 Ethics and Law for School Psychologists

at risk for physical or psychological harm because of the problems of potential mis-
diagnosis and drug side effects. A number of different types of hyperactivity exist,
and stimulant medication is not appropriate for all types. Furthermore, Ritalin is
generally considered safe and, but harm can result from its side effects. Common side
effects include nervousness, headache, stomachache, trouble sleeping, nausea, and
decreased appetite. Serious side effects include growth suppression, seizures, eyesight
changes or blurred vision, and painful and prolonged erections. Other reported side
effects (U.S. FDA, 2013) include sudden death in persons who have heart problems;
increased blood pressure and heart rate; psychotic symptoms; aggressive behavior or
hostility; agitation; and the development of tics or Tourette’s syndrome, especially
among individuals with a family history of tics or Tourette’s syndrome.

A number of lawsuits have been filed against public schools and physicians by par-
ents of children prescribed Ritalin. In many of these suits, children suffered physical
(e.g., Tourette’s syndrome) or psychological harm (e.g., suicidal behavior) as a result
of drug treatment recommended to them by school personnel (see Case 7.6). In some
instances, parents report that they were pressured by school officials to seek drug
treatment for their son or daughter with threats of exclusion from school if they failed
to comply (Valerie J. v. Derry Coop. School District, 1991).

To receive IDEA funds, states must prohibit school personnel from requiring par-
ents to obtain a prescription for a controlled substance as a condition of attending
school. The law does not, however, prohibit school personnel from “consulting or
sharing classroom-based observations with parents or guardians regarding a student’s
academic and functional performance” (34 CFR § 300.174). Thus, decisions to pre-
scribe drugs must be made by a physician (a point that should be clearly communicat-
ed to parents), and parents must be free to choose or refuse the use of such medication
without pressure from the school.

Case 7.6

Benskin v. Taft City School District (1980)

In 1980, a California court approved the settlement of a lawsuit filed by 18 stu-
dents and their parents against the school district. In the suit, the parents made
claims against the school district and staff (including the school psychologist)
stemming from the district’s intrusion into the decision whether a child should
take Ritalin to control what the schools alleged was hyperactive behavior. The
parents contended that they had been subjected to extremely strong pressure
to agree to the administration of the drug. One parent reported being called in
before an array of school district staff and told that she would be a “foolish par-
ent” if she refused to give the drug to her son. Others were told that their chil-
dren could not possibly succeed in school without the drug or that they would
not be able to remain in general education classes unless they took it. Nothing
was mentioned about the potentially dangerous side effects of the drug, and
when parents asked about this, they were told that the drug was as harmless as
aspirin. Only the most superficial of medical examinations of the children were
done prior to prescribing or recommending the drug, and no follow-up monitor-
ing was done. No efforts were made to alter any environmental factors (such as
poor teaching) that might have contributed to the children’s difficult behavior.
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The suit was filed after two of the children experienced their first grand mal
epileptic seizures while taking the drug. Other children complained of aches
and pains, insomnia, loss of appetite, apathy, moodiness, nosebleeds, and other
problems associated with the drug Ritalin. Expert witnesses for the parents tes-
tified that many of the children were perfectly normal and should never have
been candidates for drug therapy and that the school’s procedures for diagnosis
and prescription were woefully inadequate.

The settlement agreement ordered by the court included a lump sum of $210,000,
which the court allocated among the plaintiffs according to the severity of harm
each child suffered. In addition, the settlement agreement set forth a number of
policy clarifications that precluded the school district from diagnosing hyperac-
tivity or recommending in any way that a child take behavior-modification drugs.

The court settlement in Benskin (1980) provides some guidance to schools regard-
ing psychopharmacological interventions with students. Drug treatment requires careful
physician-school-parent collaboration. The school psychologist should ensure that par-
ents have been provided information regarding the potential benefits of drug treatment
(e.g., improved working memory, reduced disruptive behavior) and any known risks
(drug side effects and adverse reactions). Through cooperative efforts with the physician,
school psychologists can assist in the monitoring of the effectiveness of drug treatments
and thereby provide important feedback to the physician and parents (Volpe et al., 2019).
For a more comprehensive discussion of ethical and legal issues associated with the use
of psychotropic medications with school children, see DuPaul and Franklin (2019).

CONCLUDING COMMENTS

Teenaged parents. Academic failure. Substance abuse. Youth suicide. Divorce. AIDS.
Childhood depression. Juvenile delinquency. Sexual abuse. The list of problems facing
students in our schools today continues to grow and seemingly is endless. Yet, our time
and resources remain limited. (Zins & Forman, 1988, p. 539)

Today we must add racism, fear of terrorism and school shootings, and the problem
of student-on-student harassment and victimization, including cyberbullying. Partly
in response to court decisions and high-profile crisis events, many schools are begin-
ning to recognize the importance of a planned response to crisis situations and many
are beginning to place a greater emphasis on the prevention of student academic and
mental health problems.

STUDY AND DISCUSSION

Questions for Chapter 7

1. When a school psychologist becomes aware of a potentially assaultive student,
what actions are appropriate?

2. When a school psychologist becomes aware of a potentially suicidal student,
what actions are appropriate?
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3. When a school psychologist suspects child abuse or child neglect, what actions
are appropriate?

4. Develop a list of guidelines for teachers on how to safeguard the ethical
and legal rights of students when behavioral interventions are planned and
implemented.

5. May a school require a child to take medication as a precondition for school
attendance? Identify the ethical-legal issues associated with the use of medica-
tions to treat schoolchildren with learning and behavior problems.

Discussion

In D.J M. v. Hannibal Public School District #60 (2011), a student used instant mes-
saging from a location outside of his school to make threats of “deadly acts” (p. 765)
that would take place inside his school. Use your library legal research database to
retrieve this case using the names of the parties or its legal citation: 647 F.3d 754.
Do you agree with the court outcome on the question of whether the student’s First
Amendment free speech rights were violated? Do you feel the actions of the adults in
this situation were appropriate and reasonable in light of the content of the instant
messages and other facts of the situation? What steps would you have taken if you
were the first adult contacted by C. M.?

Vignettes

1. Leslie is a 14-year-old girl who has a history of suicide attempts and psy-
chiatric hospitalization. Maria Delgado, school psychologist, provides indi-
vidual counseling to Leslie once a week as part of a Section 504 plan to
monitor Leslie’s emotional well-being and assist her in self-understanding
and developing healthy social relationships. During the first four weeks of
counseling sessions, Leslie talked incessantly about her romantic interest in
a boy named “Ethan,” who is in one of her classes. She repeatedly attempted
to interact with him in socially appropriate ways, but he has shown little
interest in developing a friendship with her. In their fifth counseling session,
Leslie discloses that, after getting his cell phone number from a classmate, she
sexted Ethan several nude pictures of herself because the pictures “will get
him interested in me.” Using her cell phone, Leslie shows Maria one of the
pictures she sexted to Ethan.

Maria is aware that Leslic and Ethan are now at risk for being criminally
prosecuted under a state law that prohibits distribution and possession of child
pornography. She is also aware that her school district’s policy states that school
personnel who discover images of nude minors on a student’s electronic device
should promptly and directly contact law enforcement (see Goodno, 2011).
However, Maria is employed in a state that explicitly recognizes communica-
tions in a school psychologist—client relationship as privileged. Maria did not
forewarn Leslie or her parents that disclosure of a criminal act might resultin a
breach of confidentiality. How should Maria handle this situation? Consider all
parties involved, including Ethan.

2. An English teacher at the middle school stopped in to see James Lewis, school
psychologist, to discuss concerns about one of her eighth-grade students,
Melinda. The teacher reported that Melinda’s grades have declined over the past
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six weeks and that she appears to be sad and tired in class. Because the district’s
policy allows a student to be seen by any mental health professional without
parent notice to ensure the student is safe and not in danger, the teacher hopes
that James has time to meet with Melinda to make sure that she is all right. The
teacher believes that Melinda spends quite a lot of time online and mentioned
that there is growing concern about cyberbullying among the girls at the middle
school. The teacher goes on to suggest that James also gather information about
Melinda’s well-being by visiting her Facebook page. James is unsure whether
this would be appropriate. Use a problem-solving model to consider the ethical-
legal issues raised by this situation. (This vignette was adapted from Dailor &
Jacob, 2010, p. 161. Also see Kaslow et al., 2011; Lehavot et al., 2010.)

. David Kim, school psychologist, developed a good rapport with Frank Green,
a 10th grader, when he counseled Frank about some problems in adjusting to a
new stepfather. Later in the year, Frank makes an appointment to see David and
reports that things seem to be going better at home. He confides that he stopped
by to talk to David because he is worried about a girl in his woodshop class
named Heidi. Heidi is a friendly 16-year-old who has an intellectual disability.
Recently, three boys in the woodshop class began to show a special interest in
her. Frank saw the boys take Heidi into a storeroom near the woodshop on two
occasions after class, and he thinks the boys are doing something bad to Heidi.
How should David handle this situation?

. Cindy, a troubled 14-year-old whom Maria Delgado has seen previously for
counseling, comes to her without an appointment. She is upset because two of
her best friends, Tara and Trisha, have made plans to “ambush and beat up”
another girl after school because of an argument about a boy. She knows that
Tara and Trisha have been in trouble at school before for fighting, and she is
worried they will be kicked out of school if they follow through on their plans,
and that they may really hurt their intended victim. How should Maria respond
to this situation? What are the ethical-legal issues involved?

. Nora, a 16-year-old, makes an appointment to see Carrie Johnson, the school
psychologist. Nora confides that she is worried that her friend Jason may be plan-
ning to kill himself. She reports that Jason’s father recently lost his job, and Jason
has been upset since he overheard his parents arguing about how they will pay for
Jason’s costly psychiatrist visits and antidepressant medication. Jason feels he has
become a burden to his family. How should Carrie handle this situation?

Activities

According to the NASP’s code of ethics, it is permissible to delay the discussion of the
boundaries of confidentiality if a student is in immediate need of assistance (NASP
Standard 1.2.2). Except for such situations, school psychologists “inform students and
other clients of the boundaries of confidentiality at the outset of establishing a profes-
sional relationship” (NASP Standard 1.2.2). You, the school psychologist, are respon-
sible for defining the boundaries of confidentiality and explaining them in a language
that is understood by the client(s). Role-play the following situations:

1. A teenager (age 14) has made an appointment for a counseling session with you,

the school psychologist. Role-play the initial meeting during which the psycholo-
gist defines the parameters of confidentiality and discusses parent consent issues.
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2. A parent, Mrs. Fox, has made an appointment with you to discuss her concerns
about Bill, her 15-year-old son. She reports that Bill has become moody and dif-
ficult and that his grades recently have declined markedly. She would like you to
meet with Bill to see whether you can discover what the problems are and report
your findings back to her. Role-play the initial meeting with Mrs. Fox, including
a discussion of consent, assent, and confidentiality issues.

3. During a precounseling screening session, Joan Bellows, a 16-year-old, con-
fides in you that she might be pregnant. Role-play how you might handle this
situation.

4. A 13-year-old boy has been referred to you for counseling. The student has a
history of truancy, running away from home, and being involved in physical
fights at school, and he is suspected of stealing from other students. Role-play
the initial meeting with the student’s parents during which you seek consent to
provide counseling and discuss confidentiality issues. Role-play your meeting
with the student during which you seek assent and discuss confidentiality and
its limits.



Chapter 8

INDIRECT SERVICES I: ETHICAL-
LEGAL ISSUES IN WORKING WITH
TEACHERS AND PARENTS

Chapter 8 first addresses ethical-legal issues associated with professional-to-profes-
sional consultation, focusing on teachers as consultees. As will be seen, the adop-
tion of multitiered systems of support and response-to-intervention (MTSS/RTI) has
prompted school psychologists to rethink some of our traditional ideas about school
psychologist-teacher consultation. Ethical issues in working with parents are also
addressed. Systems-level consultation is addressed in Chapter 9.

CONSULTATION WITH TEACHERS

The term consultation is used here to refer to “a process for providing psychological
and educational services in which a specialist (consultant) works cooperatively with
a staff member (consultee) to improve the learning and adjustment of a student (cli-
ent) or group of students” (Erchul & Martens, 2010, p. 12). School psychologist-con-
sultee relationships are traditionally described as having certain characteristics. First,
they are voluntary, meaning that the consultant makes an informed choice to enter
into the consultative relationship. However, in schools that have adopted MTSS/RTI,
some consultative services may not be voluntary on the part of the teacher (Erchul
& Young, 2014). Second, consultation is typically described as nonhierarchical and
nonevaluative; the consultant and consultee share coordinate status. The consultee
remains an autonomous professional and generally retains the right to accept or
reject suggestions made by the consultant (Gutkin & Curtis, 2009; D. S. Newman
& Ingraham, 2017). Although the consultee retains responsibility for decisions, the
consultant encourages alternative solutions until the goals of the consultative rela-
tionship are achieved (Sandoval, 2014). Again, however, when MTSS/RTTI is adopted
at the systems level, the teacher may have limited autonomy in selecting instructional
and behavioral strategies because interventions must be evidence-based, and they
also may have little choice in how interventions are to be implemented due to the
requirements for treatment integrity (Erchul & Young, 2014). Finally, the goals of
consultation in the schools should be work-related (Gutkin & Curtis, 2009; D. S.
Newman & Ingraham, 2017).
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Integrity in Consultative Relationships with Teachers

Consistent with the broad ethical principle of integrity in professional relationships,
the psychologist/consultant strives to be honest and straightforward in interactions
with the consultee. Consultants “explain their professional competencies, roles,
assignments, and working relationships to recipients of services and others in their
work setting in a forthright and understandable manner” (NASP Standard II1.2.1,
I11.2.4; also Codding et al., 2014).

Gutkin and Curtis (2009) suggested that the consultation role be clearly defined
to the school community prior to offering consultative services (APA Standard 3.11;
NASP Guiding Principle I11.2). Discussions of consultative services should include
role definition, the process of goal setting during consultation, the responsibilities of
the consultant and consultee, and the parameters of confidentiality. Although initially
this may occur at the level of the school, the same entry-stage issues are discussed
subsequently with individual teachers at the beginning of establishing a consultative
relationship.

A means of ensuring a mutual understanding of the parameters of a consulta-
tive relationship is through contracting. “A contract is a verbal or written agreement
between the consultant and the consultee that specifies the parameters of the relation-
ship” (Conoley & Conoley, 1982, p. 115; also Erchul & Young, 2014). The contract
might include these five elements: (a) general goals of consultation and how specific
goals will be selected; (b) tentative time frame; (¢) consultant responsibilities (services
to be provided, methods to be used, time commitment, and how the success of the
consultation will be evaluated); (d) the nature of consultee responsibilities; and (e) con-
fidentiality rules (adapted from Gallessich, 1982, pp. 272-273; also Rosenfield, 2014).

Respect for the Dignity of Persons (Welfare of Consultee and Student)

When providing consultation to teachers, the broad principle of respect for the dig-
nity of persons encompasses the obligation to safeguard the autonomy and self-
determination of the consultee and student(s); to make known and respect boundaries
of confidentiality; and to promote understanding among consultants, consultees, and
students from culturally and linguistically diverse backgrounds.

Autonomy and Self-Determination

Although in consultation the teacher is the recipient of services, student welfare “must
be of primary importance to a school-based consultant” (Davis & Sandoval, 1982,
p. 549; also Erchul & Young, 2014; T. L. Hughes et al., 2014; NASP Standard I11.2.3).

Students. School psychologists consider the rights and welfare of students to be
their primary responsibility. The school psychologist is obligated to work with the
teacher to ensure that consultation goals and intervention strategies are selected that
are likely to be ultimately beneficial to the student (NASP Standard 11.3, I11.2.3). A
number of strategies can be used for safeguarding student welfare, autonomy, and
self-determination when providing consultative services. These include involving the
student as much as is feasible in the selection of goals and intervention strategies and
selecting goals to promote student self-management (J. L. Newman, 1993).

Teacher/ Consultee. In providing consultation services to the teacher, the teacher/
consultee remains an autonomous professional and generally retains the right to
accept or reject suggestions made by the consultant. The psychologist discourages
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teacher dependence on the consultant (Fanibanda, 1976) and also is careful to avoid
stepping into the role of counselor/therapist to the consultee (Sandoval, 2014).
Because the psychologist and teacher have differing fields of specialization, they may
have differing perspectives on how to address a student’s difficulties (T. L. Hughes
et al., 2014). It is important that, as consultants, we “sufficiently understand the val-
ues of the community, institution, consultee, and clients with whom we work so that
we will not merely impose our values on them” (Davis & Sandoval, 1982, p. 545,
also NASP Standard, IV.1.1). As Fanibanda (1976) pointed out, our obligation to the
welfare of the student may require us to advocate for certain decisions even if they
conflict with the apparent value orientation of the consultee. A candid discussion of
values and goals throughout consultation is a safeguard for teacher autonomy (D.
Brown et al., 2011).

Consultants also must address possible barriers to an effective school psycholo-
gist— teacher consultative relationship. Barriers might include a teacher’s limited skills
in implementing certain evidence-based strategies with integrity; teacher uncertainty
regarding a school psychologist’s expertise and credibility as a consultant; or nega-
tive attitudes toward the consultative process (e.g., teacher perception that it is too
time-consuming, a threat to professional autonomy, and/or an evaluation of teacher
competence) (Burns et al., 2008; Codding et al., 2014; Kratochwill et al., 2014; Rosen-
field, 2014; Sandoval, 2014). Consistent with our ethical codes, school psychologists
address these barriers by working in full cooperation with teachers in a relationship
based on mutual respect (NASP Guiding Principle I11.3, Standard I11.3.1). It is impor-
tant to remember that teachers are our most important resource in helping children
in the school setting.

Informed Consent

In consultative services to the teacher, the use of a verbal or written contract helps to
ensure their informed consent for services. As discussed in Chapter 7, informed con-
sent of the parent is needed if an intervention is planned for a student that diverges
from ordinary, expected schooling.

Confidentiality

The parameters of confidentiality must be discussed at the outset of the delivery of
consultative services, and, at a minimum, teachers should clearly understand what
and how information will be used, by whom, and for what purposes (APA Stand-
ard 4.02; NASP Standard 1.2.2; also Erchul & Young, 2014; Sandoval, 2014). The
confidentiality agreement is likely to vary depending on the nature of the consulta-
tive services being provided. When a consultative relationship is established between
an individual school psychologist and a teacher, the parameters of confidentiality
are likely to be similar to those of a traditional psychologist—client relationship (see
Chapter 3; also Fanibanda, 1976; Sandoval, 2014). Today, however, school psycholo-
gists often are members of a team that provides instructional and behavioral consul-
tation to teachers. As Erchul and Young noted (2014), “with the increasing adoption
of RTI/multitiered systems of support models, confidentiality may well vanish as a
core characteristic of school consultation because considerable information is now
shared freely among [team] participants” (p. 452). The goals for a child, intervention
methods, and progress monitoring data are likely to be shared with parents as well.
In such situations, the school psychologist must clarify that the school psychologist—
teacher consultative relationship is not confidential. Regardless of the nature of the
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consultative services, the school psychologist is responsible for communicating the
boundaries of confidentiality to the consultee. Violation of the confidentiality agree-
ment in consultation with teachers is likely to result in a loss of trust in the school
psychologist and may impair their ability to work with the consultee and others.

When school psychology consultation services are provided within the context of
an individual school psychologist—client relationship, what are the appropriate limits
to confidentiality? The school psychologist has an ethical obligation to safeguard the
welfare of students. Consequently, the school psychologist should inform the con-
sultee that third parties (e.g., the building principal) may be notified if the consultee
“chronically and stubbornly” persists in activities that put students at risk for foresee-
able harm (Conoley & Conoley, 1982, p. 216; also J. N. Hughes, 1986; J. L. Newman,
1993). However, “before breaching confidentiality, the consultant must have expended
all resources at influencing the consultee to take collaborative action” (J. N. Hughes,
1986, p. 491). Such a breach of confidentiality would be appropriate only in unusual
circumstances, namely when the consultee’s actions are harmful or potentially harm-
ful to students: “The consultee’s approach toward the client [student] actually must be
detrimental to the child rather than a less than optimal approach.” The consultant is
obligated to discuss the anticipated breach of confidentiality with the consultee prior
to disclosure of information to third parties.

Fairness and Nondiscrimination

The broad ethical principle of respect for the dignity of persons also encompasses
the values of fairness and nondiscrimination. School psychologists deal justly and im-
partially with each consultee regardless of their personal, political, cultural, racial,
linguistic, or religious characteristics. As noted in Chapter 1, practitioners have an ethi-
cal obligation to become knowledgeable of the values, beliefs, and worldview of the
consultee so as to be able to provide consultative services in a culturally sensitive man-
ner (APA, 2017a, Guideline 2; NASP Guiding Principle 1.3, Standard IV.1.1). When
providing consultation to teachers, Ingraham (2017) encouraged practitioners to con-
sult “with a multicultural lens,” which means “supporting consultee’s development of
cultural competence” and “co-constructing new understandings of the problem” (em-
phasis added, p. 72). It is important to acknowledge that both school psychologists and
teachers often feel uncomfortable discussing race, ethnicity, and cultural differences
(Parker et al., 2020). Nevertheless, school psychologists are ethically obligated to initi-
ate meaningful conversations about these issues with consultees when it is in the best
interests of students (NASP Standard III.2.3). Read and consider Case 8.1.

Case 8.1

James Lewis provides school psychological services to Littlefield Elementary.
Over the past 10 years, a change occurred in the ethnic-racial composition of
Littlefield Elementary, from 60% White students to almost 90% Black and His-
panic/Latino students. Littlefield Elementary now has a dynamic Black prin-
cipal and a staff composed of many new teachers of diverse racial and ethnic
backgrounds as well as older White teachers. James is concerned because a
White second-grade teacher, Mrs. Dolan, recommends five or six of her stu-
dents for grade retention each year, all Black boys.

Source: Adapted from Rogers et al., 1999.
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To provide consultation services that foster school success for all students, James
Lewis (Case 8.1) needs to ensure that Mrs. Dolan and other teachers understand the
backgrounds, cultures, prior school experiences, and interests of the Black and His-
panic/Latino students who now attend Littlefield Elementary and how to select mate-
rials and modify instruction as needed to meet their needs. He also can help families
new to Littlefield better understand the culture and expectations of the school and
work to assist them in supporting their children’s achievement. Conceptual frame-
works for cross-cultural consultation and best practices in providing services across
culturally diverse consultant-consultee-client groups have been addressed in the lit-
erature (see Ingraham, 2000, 2014; also Ingraham, 2017, on educating consultants for
multicultural practice).

Responsible Caring

Psychologists are obligated ethically to provide consultation only within the bounda-
ries of their competence, to evaluate the impact of consultative services on consultees
and students, and to modify consultative plans as needed to ensure effectiveness.

Professional Responsibility in Teacher Consultation

Although multiple models of consultation exist, many emphasize the use of a sys-
tematic problem-solving process within the relationship of consultant, consultee,
and student—client (Kratochwill et al., 2014). Models of consultation often include
four stages: an entry phase, problem identification/clarification, intervention/problem
solution, and evaluation. The fourth stage of the consultation process, evaluation,
encourages professional responsibility on the part of both the school psychologist
and the consultee. During this final stage, consistent with ethical obligations (NASP
Standard I1.2.2; 11.2.3; 11.3.12), the consultant and the consultee assess whether the
intervention was successful in meeting the agreed-on goals, and if not, the consultant
and the consultee recycle back to the stages of problem identification/clarification or
intervention/solution.

However, in the course of the consultative process, it may become apparent to the
psychologist that they may be unable to assist the consultee. If so, the psychologist
is obligated ethically to refer the consultee to another professional (NASP Standard
11.2.2). This situation could occur when the consultee has emotional difficulties that
interfere with effective functioning. As noted earlier, the practitioner generally must
avoid the dual roles of consultant and counselor/therapist to the teacher. It also may
become apparent during the consultative process that another professional is better
able to assist the consultee (e.g., another psychologist with different skills or perhaps
a well-respected teacher with special expertise in the problem area).

Special problems with regard to professional responsibility sometimes occur when
the practitioner steps into the role of consultant/trainer and provides an in-service
education workshop to teachers in the district. Although at first it might seem that
the use of informational methods such as in-service training raises no special ethi-
cal concerns, problems may arise when there is no planned follow-up on the way the
information provided is understood and used by teachers or other staff. For example,
a number of writers noted that brief workshop methods of teaching applied behavior
analysis techniques to teachers are inadequate and may result in unintended harmful
consequences for students. As Conoley and Conoley (1982) suggested, consultant/
trainers are well advised to view in-service training as “a means, not an end” (p. 134).
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A number of options exist for follow-up consultation to ensure that new ideas and
techniques introduced during in-service training are used appropriately in the class-
room (see Crothers et al., 2014, for suggestions).

Competence

Effective competencies needed by the consultant include positive interpersonal com-
munication skills; self-awareness of values, attitudes, and beliefs, particularly those
relating to culture, ethnicity, socioeconomic status, religion, and gender differences;
multicultural consultation skills; knowledge of how to build trust with consultees;
knowledge about evidenced-based interventions and treatment integrity; and an
understanding of how schools function at an organizational level (Erchul & Young,
2014; Gershwin, 2020; Ingraham, 2017; Sheridan et al., 2014). In addition, to provide
services effectively, practitioners must be knowledgeable about the organization, phi-
losophy, goals, and methodology of the schools where they provide services (NASP
Standard, IV.1.1), and they must be familiar with the areas of competence of other
professionals in their setting.

SPECIAL ISSUES IN WORKING WITH PARENTS

Family-school partnerships have been linked to improved student achievement and
higher academic aspirations, higher rates of academic engagement and attendance,
and a reduction of suspensions and early school withdrawals (Esler et al., 2008; Reinke
etal., 2019; Sheridan et al., 2014). More specifically, consultation-based family-school
engagement has been found to result in improvements in children’s social-behavioral
competence, mental health, and academic achievement (T. S. Smith et al., 2020).

Respect for the Dignity of Persons

We again utilize the framework provided by the code of ethics of the National Asso-
ciation of School Psychologists (NASP, 2020) to discuss the issues involved in work-
ing with families.

Autonomy and Self-Determination

Historically, prior to the 1970s, parents' were expected simply to be passive recipients
of decisions made by school professionals. Parents often were considered to be the
source of their children’s problems and treated poorly. Today, in contrast, parents are
viewed as collaborative partners in family—school relationships (Fish, 2002; Gersh-
win, 2020; Sheridan et al., 2014). However, if parents are to assume the role of “equal
and full partners with educators and school systems” (A. P. Turnbull & Turnbull,
2001, p. 13), schools must actively encourage and enable parents to do so.

'NASP’s code of ethics notes that the term parent may be defined in law (e.g., special education law) or
district policy, “and can include the birth or adoptive parent, an individual acting in the place of a natural
or adoptive parent (a grandparent or other relative, stepparent, or domestic partner), and/or an individual
who is legally responsible for the child’s welfare” (NASP Definition of Terms, p. 41).
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As a result of advocacy efforts by parents and court rulings, the presumption that
parents should be viewed as collaborators in educational decision making for their
children has been incorporated into our codes of ethics and education law (Fish, 2002;
Gershwin, 2020). The Individuals with Disabilities Education Act of 1997 placed
greater emphasis on parent involvement in special education decision-making than
previous versions of the law. Establishing an effective working relationship with par-
ents became even more essential with the 2004 changes in the Individuals with Dis-
abilities Education Act (IDEA). Under IDEA 2004, parents may withdraw consent
for assessment or special education placement or services at any time, and this with-
drawal of consent must be honored (34 CFR 300.9[c][1]). The 2015 re-authorization
of The Elementary and Secondary Education Act of 1965 (Pub. L. No. §9-750), the
Every Student Succeeds Act (ESEA, Pub. L, No. 114-95), also included directives to
schools to ensure parent and family engagement in the education of their children (see
Gershwin, 2020). Because addressing the needs of the student is the top priority of
school psychologists, practitioners must ensure genuine and ongoing communication
with parents by listening carefully to family concerns and questions and emphasizing
the shared goal of making decisions that are in the best interests of the child (Blue-
Banning et al., 2004; Gershwin, 2020; Sheridan et al., 2014).

Further, when a student experiences difficulty in school, school psychologists
encourage parent involvement in all phases of the problem identification and reme-
diation process (NASP Standard I.1.1, I1.3.13). They clearly explain their services
so that they are understood by parents (NASP Standard 1.1.3, I11.2.1) and “respect
the wishes of parents who object to school psychological services,” guiding them to
alternative resources (NASP Standard 1.1.5). Findings and recommendations are
communicated to parents in language they can understand (NASP Standard I1.3.11).
Practitioners propose alternative recommendations to parents, ensuring that options
take into account the values and cultural background of the family and the types
of support for school achievement the family is able to provide the child (NASP
Standard 11.3.13).

It is important to recognize that not all educators are willing to grant parents a
partnership role. Furthermore, because of individual and cultural differences, some
parents may not wish to assume a coequal role, some may not be capable of doing
so (Webb, 2001), and, because of family circumstances (e.g., undocumented family
members who fear deportation), some may be afraid to become involved with the
school (Wagle & Dowdy, 2020). In such situations, because the school psychologist’s
“greatest responsibility is to those persons in the most vulnerable position,” practi-
tioners have a special obligation to speak up for the rights and wishes of the parent
and student (Canadian Psychological Association, 2017, Principle I).

Managing the Conflicting Interests of Parent, Child, and School

How do school psychologists provide guidance, advice, and intervention while respect-
ing parent autonomy and encouraging parent empowerment? What if the wishes of
the parent do not coincide with the school psychologist’s view of what is best for the
child? How do school-based practitioners balance the needs of the particular family
with the larger needs of the school (Friedman et al., 1999)? The problem of conflicting
interests of multiple parties (parent, student, school) can arise in a variety of contexts
(Dailor & Jacob, 2011). We provide two examples that focus on special education deci-
sion making. Read and consider Cases 8.2 and 8.3.
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Case 8.2

Pearl Meadows is asked to conduct a reevaluation of a girl, Jane, who has a de-
velopmental disability and who will be entering junior high next fall. Consistent
with parental wishes, Jane has been in an inclusive setting since kindergarten.
Following her assessment, Pearl feels very strongly that Jane will receive much
greater academic benefit from an outstanding self-contained program in the
junior high. However, the parents have made it clear that they wish to continue
with an inclusive program for their daughter.

Case 8.3

The parents of a 5-year-old boy with developmental disabilities have requested
that their child be fully included in the kindergarten at his neighborhood school.
Because of the child’s unique needs, David Kim, the school psychologist, and
the boy’s parents believe he should be in a full-day program. Consequently, the
parents have requested that their son be in both sections of kindergarten, morn-
ing and afternoon. David is aware that, by teacher contract, a child with special
needs counts as two children in a classroom. This boy would take the space of
four children in kindergarten. Because this is a desirable school in the district,
this means that three children will be turned away by the school and assigned
to other elementary schools in the district. It is likely that school administrators
will not be pleased with the costs to the district of placing the boy in a full-day
kindergarten program.

In Case 8.2, consistent with the principle of respect for autonomy, Pearl should
encourage the parents to exercise their right to make their wishes known and under-
stood. One way to foster parents’ autonomy and safeguard their legal rights in special
education decision-making is to ensure that parents understand the assessment find-
ings, alternative recommendations, the process of decision making (including factors
the team is legally required to consider), and their role in that process. For example, at
the beginning of the individualized education program (IEP) team meeting to deter-
mine Jane’s placement, Pearl might remind all team members that, as educators and
parents, they share the goal of developing the best possible program the district can
offer Jane—a program that, at a minimum, meets the legal standard of “reasonably
calculated to enable a child to make progress appropriate in light of the child’s circum-
stances” (Endrew F. v. Douglas County School District RE-1, 2017). Pearl also might
summarize issues that must be considered by the team under IDEA in making the
placement decision: The presumption is placement in general education with supple-
mentary supports and services; placement in a more restrictive setting must be justi-
fied on the basis of greater academic or social benefit, or the presence of behavior that
interferes with the learning of others in the general education classroom (see Chapter
4). The goal of providing such information is to put parents on an equal footing with
other team members in the decision-making process. In addition, Pearl must ensure
that Jane’s parents understand the benefits and shortcomings of the alternative deci-
sions. However, she must take care not to usurp their right to an independent opinion
and voice about desired services for their child (see Hartshorne, 2002; but also Fried-
man et al., 1999).
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How do school psychologists balance the needs of the particular family with the
larger needs of the school? The NASP’s code of ethics recognizes that school-based
practitioners provide services to multiple parties, including children, parents, and sys-
tems, and states that school psychologists should support conclusions that are in the
best interests of the child (NASP, 2020, p. 40, Standard II1.2.3, also see “Advocacy”
in Definition of Terms). David Kim in Case 8.3, like Pearl Meadows in Case 8.2, may
want to remind IEP team members of the legal parameters of the placement deci-
sion at the IEP team meeting. A full-day program must be provided if that is what is
necessary to confer meaningful educational benefit. Then David should advocate for
the full-day kindergarten program he believes meets the intent of IDEA and is in the
best interests of the child, even if it puts him in conflict with district wishes. (Also see
Chapter 12, Case 12.1.)

Unfortunately, parents are often excluded from meaningful participation in meet-
ings regarding their children, including IEP meetings. A “lack of communication,
trust, and collaborative practices” can give rise to due process hearings and other
types of parent-school legal disputes (Gershwin, 2020, p. 423, also see Case 6.3).
Mueller and Vick (2019) explored facilitated or restructured IEP meetings as a prom-
ising strategy to encourage meaningful family participation.

Privacy and Confidentiality

School psychologists respect family privacy and do not seek information that is not
needed in the provision of services (NASP Standard 1.2.1). Practitioners must be sen-
sitive to cultural differences regarding the concept of privacy and recognize that, in
some cultures, discussing personal problems with individuals outside of the family is
“taboo” (Webb, 2001, p. 343). In such situations, it is critically important that prac-
titioners follow culturally appropriate protocols to build a relationship with family
members before initiating discussion of the student’s difficulties (see Case 1.2). Prac-
titioners also should discuss confidentiality and its limits with family members before
seeking information from them, carefully identifying the types of information that
might be shared with other school personnel or outside agencies, for what purpose,
and under what circumstances (NASP Standard 1.2.3). The concept of confidential-
ity may not be familiar to parents from some cultures, whereas parents from other
backgrounds may be very concerned that information will not be held in confidence
(Webb, 2001).

Professional Competence and Responsibility

Consistent with the principle of beneficence (responsible caring), school psycholo-
gists must consider whether they are competent to provide services in light of family
characteristics (e.g., language, cultural background) and the nature of the concern,
and whether the family might benefit more from services provided by another profes-
sional (see Case 1.2 and Case 7.5; NASP Standard I1.1.1). Webb (2001) reviewed the
available research on cultural matching of psychologist and client and reported that,
for some groups, racial matching between practitioner and client results in more posi-
tive outcomes (also see Behring et al., 2000). Webb goes on to note, however, that for
most clients who participated in these studies, “the practitioner’s personal qualities of

sensitivity and competence were more important than was similarity of ethnicity and
race” (p. 344).
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Integrity in Relationships with Parents

School psychologist—family partnerships are ideally based on honesty, trust, shared
responsibility, and mutual support (Gershwin, 2020; Sheridan et al., 2014). Practition-
ers must avoid conflicts of interest; that is, they refrain from taking on a professional
role when their own interests (personal, professional, financial) could reasonably be
expected to impair their objectivity, competence, or effectiveness or expose clients to
harm or exploitation (APA Principle B, Standard 3.06; NASP Guiding Principle 111.4,
Standard 111.4.1-4.4). In situations where there is a potential conflict of interest, prac-
titioners ask their supervisor to assign a different school psychologist. If that is not
feasible or acceptable, the practitioner should attempt to guide the parents to alterna-
tive resources (NASP Standard 111.4.1, 4.2).

School psychologists also must consider potential problems associated with mul-
tiple relationships. In working with parents, multiple relationships occur when the
school psychologist is in a professional role in relation to a student’s parents and at
the same time has another relationship with the parents or a person closely associ-
ated with the parents. For example, a school psychologist might be asked to provide
services to a student whose parents are their close personal friends, or the parent with
whom the school psychologist is consulting might be the teacher of the psychologist’s
own child.

Psychologists refrain from entering into multiple relationships if the relationship
reasonably could be expected to impair the psychologist’s performance (APA Stand-
ard 3.05; NASP Standard 111.4.1, 4.2). Again, in such situations, the parents should be
offered the services of another school psychologist in the district; if that is not feasi-
ble, the practitioners should attempt to guide them to alternative resources. However,
multiple relationships “that would not reasonably be expected to cause impairment or
risk exploitation or harm are not unethical” (APA Standard 3.05[a]). If, due to unfore-
seen circumstances, a potentially harmful multiple relationship arises, the school
psychologist attempts to resolve it with due regard for the best interests of the client
and others involved (APA Standard 3.05[b]; NASP Standard I111.4.2).

For many years, psychotherapists were cautioned to avoid social or other nonpro-
fessional contacts with their patients because a blurring of professional boundaries
could impair the therapist’s objectivity or effectiveness. More recently, however, codes
of ethics have been modified to recognize that not all social contacts between psy-
chologists and their clients pose a risk of harm. Social contacts with families may, in
fact, improve family—school relationships. For example, Hispanic/Latino families may
expect relationships with the school psychologist to involve personalismo, namely a
warm, friendly relationship in which the psychologist demonstrates an interest and
concern about the individual student and their family. Making a personal connection

Case 8.4

Maria Delgado is trying to establish a working partnership with a Puerto Ri-
can couple whose 15-year-old daughter is pregnant. The family has appreciated
Maria’s openness with them and recently invited her to the girl’s baby shower.
Should Maria attend?

Source: Situation suggested by Congress, 2001.
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with the family may be the only way to establish a partnership (Congress, 2001). Ma-
ria Delgado (Case 8.4) should consider both the potential benefits and disadvantages
of social interaction with her student-client and family in deciding whether to attend
the baby shower.

Diversity Issues

School psychologists are obligated ethically to provide services to students and their
families that are respectful of diverse backgrounds and circumstances (APA Stand-
ard 2.01; NASP Guiding Principle 1.3, Standard 1.3.2). Furthermore, to build and
maintain positive school-parent partnerships, school psychologists must help teach-
ers and others in the school setting recognize “the inherent strengths in all families ...
in contrast to attitudes that consider family members as having deficits that need to
be treated, trained or altered” (Sheridan et al., 2014, p. 441; also APA, 2017a, Guide-
line 4, 10).

Webb (2001) identified several common sources of misunderstanding that can arise
when the mental health practitioner works with a family whose background is differ-
ent from their own. Confusion can arise because of “the practitioner’s lack of under-
standing about the ... stresses of the client’s situation in the context of the client’s
specific cultural and family environment™ (p. 339). School psychologists must strive
to understand family circumstances; they cannot assume that the parents’ reality is
the same as theirs (APA, 2017a, Guidelines 4, 9; Ortiz et al., 2008). Read and con-
sider Case 8.5.

Case 8.5

James Lewis received a referral for a Black student, Adam, who is experiencing
difficulty learning to read. James arranges to meet with Adam’s teacher, Mrs.
Barbos, who reports that Adam does not seem to be able to distinguish different
phonemes. Adam has a “nonstop” runny nose and congestion, and Mrs. Barbos
wonders if he is experiencing ear infections and possible hearing difficulties.
Mrs. Barbos goes on to explain that Adam’s parents did not show up for school
open house or fall conferences. She has tried to contact them by phone many
times after school and at night, but no one answers. Exasperated, she comments,
“How can we be expected to help these kids when their parents don’t care?”

When James Lewis is able to contact Adam’s mother (Case 8.5), he learns that
she became a widow when her husband died of Covid-19. She supports her family
by working second shift as a press operator in a stamping plant. Adam and his sis-
ters go to a neighbor’s house after school, where she picks them up after midnight.
She noticed that Adam has had some congestion but did not want to take him out
of school to see the doctor and cannot afford to miss work. Now that she knows he
is having problems at school, she promises to take him to the doctor and contact
the teacher. In a tactful and respectful manner, James will work to help Mrs. Barbos
appreciate the strengths of this family and that the mother’s failure to participate in
school events is not due to a lack of caring about the well-being and school success
of her children.
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A second area of potential misunderstanding involves “engaging, communicating,
and agreeing about the problem” and determining whether, in fact, a problem exits
(Webb, 2001, p. 339; also APA, 2017a, Guideline 2; Lopez & Bursztyn, 2013). Practi-
tioners must be able to establish rapport with parents and communicate the school’s
concerns in culturally sensitive ways, and they should seek to understand the parents’
perceptions of their child’s development, learning, and behavior. Parents often can
provide important insights into the meaning of their child’s behaviors at school. Gath-
ering this information is essential when working with children from diverse cultures
and backgrounds. For example, a teacher might refer a child for evaluation because
the child avoids eye contact with adults. In the absence of information from the par-
ents, the school psychology practitioner may not know that children in some cultures
are taught that it is disrespectful to look an adult in the eyes.

A third area of potential misunderstanding concerns “different ideas about seeking
help and dealing with the problem situation” (Webb, 2001, p. 339; also APA, 2017a,
Guideline 6). It is likely that culturally sensitive modifications in the psychologist’s
approach will be needed to work effectively with families from different backgrounds.
For some families, attempts to establish a collaborative partnership may not be cul-
turally appropriate (Behring et al., 2000; Lynch & Hanson, 2011). For example, some
families with East Asian origins place great importance on expert opinion and prefer
a directive rather than a collaborative approach (Behring et al., 2000).

It is also important to recognize that many families prefer to seek and receive help
from other family members, friends, or religious leaders rather than schools or social
service agencies. Some mistrust school personnel (Webb, 2001). When parents object
to school psychological services, practitioners are obligated ethically to identify alter-
native sources of assistance available in the community (NASP Standard, 1.1.5). They
work to support, rather than supplant, existing community-based helping relation-
ships (NASP Standard I11.3.1, I11.3.2). At the same time, school psychologists should
consider whether systems-level changes are needed to promote parent trust and part-
nerships (T. L. Hughes et al., 2020; Sheridan et al., 2014).

Finally, misunderstandings can occur because of the “different values and world-
views of the practitioner and the client” (Webb, 2001, p. 339). School psychologists
need to recognize that the way in which some parents prioritize their child’s needs
(e.g., socialization with general education students versus academic benefits of indi-
vidualized special education classroom instruction) may differ considerably from the
way in which the school psychologist might prioritize a student’s needs (Case 8.2; also
APA, 2017a, Guideline 6; NASP Standard 1.3.2).

Interpreter Services

When working with students from diverse backgrounds, school psychologists may
need the services of an interpreter to facilitate communication with the family. School
psychologists are obligated to ensure that interpreters are qualified and acceptable
to the family (NASP Standard I1.3.9). In addition, the U.S. Department of Justice
and U.S. Department of Education ([DOJ], [DOE], n.d.) identified the rights of par-
ents who have limited English proficiency (LEP) along with the responsibilities of
schools to provide effective language assistance to LEP parents. Note that, among
other responsibilities, schools must provide a competent and trained individual to
assist the LEP parent, and may not ask the child, other students, or untrained school
staff to translate or interpret.
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Undocumented Families

We suspect that, in some geographic areas, school psychologists have never know-
ingly encountered a family with undocumented members, while in other areas, such
as southern California, working with such families is not uncommon. It is important,
however, for all practitioners to understand their ethical-legal obligations regarding
undocumented students or students with undocumented family members, and to
know how to access relevant best practices guidance.

In the late 1970s, Mexican children who had entered the United States illegally
were denied public school enrollment under Texas law. This law was challenged as
unconstitutional, and those challenges ultimately reached the U.S. Supreme Court.
In Plyler v. DOE (1982) the Court held that the “illegal aliens who are plaintiffs in
these cases challenging the statute may claim the benefits of the [14th Amendment]
equal protection clause, which provides that no State shall ‘deny to any person within
its jurisdiction the equal protection of the laws,”” and that the Texas statute did not
serve “a compelling government interest” that would justify excluding undocumented
children from a public education (p. 202). Justice Brennon wrote, “the deprivation
of education takes an inestimable toll on the social, economic, intellectual, and psy-
chological well-being of the individual, and poses an obstacle to individual achieve-
ment. In determining the rationality of the Texas statute, its costs to the Nation and
to innocent children may properly be considered” (p. 203). Undocumented children
thus have a legal right to attend public schools and benefit from all its programs and
services (e.g., IDEA). School psychologists have an ethical obligation to foster schools
that are welcoming to all children and families, and to help safeguard the legal rights
of undocumented children to equal educational opportunity (NASP Standard 1.3.1,
1.3.2; also see U.S. DOE, n.d.).

The U.S. DOJ and DOE (2014) provided guidance to states and school districts
regarding how to meet their legal obligations to not discriminate based on national
origin or immigration status under Plyler v. DOE (1982) and the Civil Rights Act of
1964. Schools were advised to not ask about the immigration or citizenship status
of students or parents. Schools may not require state-issued documentation (e.g., a
driver’s license) to establish school district residency, and documentation other than
a birth certificate must be accepted to show that a student meets the school’s age
requirements for attendance. Furthermore, schools were encouraged to “take proac-
tive steps to educate parents about their children’s rights and to reassure them that
their children are welcome in district schools” (p. 3).

Under the Family Educational Rights and Privacy Act of 1974 (FERPA), schools
may not disclose the immigration status of students or their families without written
parent consent. However, as noted in Chapter 3, schools may be forced to disclose
student records in response to a subpoena or court order. Wagle and Dowdy (2020)
advised that school psychologists not include information about student or family
citizenship or documentation status in their records.

Finally, it is important for practitioners to understand that “families who do not
attend meetings and school events may doing so due to documentation status” and
fears of deportation; it does not mean that those families do not care about or strive
to support their child’s education (Wagle & Dowdy, 2020, p. 403; also APA, 2017a,
Guideline 5). For additional information about working with immigrants, including
families with undocumented members, see Frisby and Jimerson (2016) and Wagle and
Dowdy (2020).
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Homeless Children and Youth

The U.S. DOE (2016) released guidance and a fact sheet to schools on homeless chil-
dren and youth following the 2015 reauthorization of the McKinney-Vento Educa-
tion for Homeless Children and Youths program (part of the Every Student Succeeds
Act). The McKinney-Vento Act requires every school district to designate an indi-
vidual responsible for ensuring that homeless students are identified and that they
have a full and equal opportunity to succeed in school. They must be provided access
to all school programs and services for which they are eligible, including special edu-
cation services. If not accompanied by a guardian, homeless youth must be allowed
to enroll in school without proof of guardianship. Homeless students have a right to
remain in the school where they last had permanent housing (or were last enrolled) if
that is in the student’s best interests. See Mendez et al. (2018) and Sulkowski (2016)
on the importance of school support for homeless students and ways in which school
psychologists can help.

Multicultural Competencies for Parent Engagement

Lopez and Rogers (2001) identified a comprehensive list of cross-cultural competencies
for school psychologists. Four apply to working with parents, including having knowl-
edge about “differences in family structures across cultures,” “differences in authority,
hierarchies, communication patterns, belief systems, values, and gender roles,” “atti-
tudes of culturally diverse parents towards different forms of interventions,” and “atti-
tudes that culturally diverse parents have towards educational institutions and teachers.”
School psychologists should also be skilled in “implementing home-school collabora-
tion programs and interventions” with diverse families (p. 130). (Also see APA, 2017a.)

In addition to cultural, racial, socioeconomic, and language diversity, school psy-
chologists also must be knowledgeable of best practices for establishing school-par-
ent partnerships when families are headed by LGBTQ+ parents.> Herbstrith and
Busse (2020) identified how systems-level consultation can improve school support
for LGBTQ+ families.

Responsibility to Families, Community, and Society

As noted in Chapter 1, school psychologists have an ethical obligation to use psy-
chological knowledge to benefit students and the larger school community. Family—
school partnerships have been found to enhance the success of students. Consistent
with social justice initiatives, practitioners can assist in developing a school environ-
ment that is welcoming to all families and provide consultation on best practices in
promoting positive school-parent partnerships (see Sheridan et al., 2014).

TELECONSULTATION

Psychologists began exploring the benefits and challenges of teleconsultation prior
to the COVID-19 pandemic because it is potentially a time and cost-efficient way to

2As used by NASP (2017a), the acronym LGBTQ+ is intended to be inclusive of students of diverse
sexual orientations, gender identities, and/or gender expressions.
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provide consultation to teachers within their classrooms and to families in the home
setting, when appropriate, and to improve availability of school psychology consult-
ant services in rural areas. There appears to be accumulating evidence that telecon-
sultation is acceptable to teachers and that it can be effective in reducing challenging
student behaviors (Bice-Urbach & Kratochwill, 2016; also A. J. Fischer, Collins
et al., 2019).

In Chapter 3, we identified suggested components for a supplemental parent con-
sent form for telepsychology services. When teleconsultation is offered to a teacher-
consultee, the practitioner should describe to the teacher (a) the nature and scope of
teleconsultation services; (b) expectations of how the school psychologist will provide
services using this method, along with its limitations; (c) expectations for the teacher
and their responsibilities; (d) privacy protections, including security of the systems;
(e) whether audio and video recordings will be made, their purpose, who will have
access to recordings, how they will be stored, and when they will be destroyed. We
recommend that practitioners obtain written consent to provide teleconsultation to
teachers, especially if recordings are made, and that they have written prior agreement
with administrators regarding who will have access to such recordings. In addition,
as D. S. Newman et al. (2019) indicated, parent consent is likely needed if students
are also recorded as part of the teleconsultation. Ethical-legal issues associated with
digital storage of private client information and the security of digital communica-
tions are addressed Chapter 3, Digital Record Keeping, Digital Communication, and
Telepsychology Services.

CONCLUDING COMMENTS

Effective problem solving and intervention for students who are experiencing dif-
ficulties in social or emotional development, school learning, or behavior depend
on using the combined skills and resources of teachers, other professionals, and
the family. School psychologists can play an important role in drawing together
these resources to bring about positive change for individual students, classrooms,
and schools.

Practitioners undoubtedly will encounter difficult teachers and parents in the
course of their careers. Regardless of their personal feelings and frustrations, school
psychologists ethically are obligated to engage in conduct that is respectful of all
persons (NASP Guiding Broad Theme I). Research with physicians has demon-
strated the importance of sensitive and tactful communication with clients and con-
sultees (Knapp et al., 2017). For example, Levinson et al. (1997) audiotaped two
groups of physicians interacting with patients during routine office visits. One group
had a history of one or more malpractice claims against them; the second group
had no history of malpractice claims. No-claims physicians spent more time edu-
cating their patients regarding what to expect, laughed and used humor more, and
showed better listening skills (asked patients their opinions, checked understanding,
encouraged patients to talk). This and subsequent research suggest that physical
and mental health care providers who are courteous, tactful, and good listeners
are more likely to achieve excellence in their profession and are less likely to be the
targets of complaints.
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STUDY AND DISCUSSION

Questions for Chapter 8

1. What information should be provided in describing the consultant’s role to the
school, community, and individual consultees?

2. What parameters of confidentiality are appropriate when a school psycholo-
gist is a member of an instructional assistance team providing instructional or
behavioral consultation to a teacher? What parameters of confidentiality are
generally appropriate when an individual school psychologist provides consul-
tation within the context of a consultant-consultee professional relationship?
Under what circumstances, if any, might it be appropriate for the psycholo-
gist/consultant to breach the confidentiality of a consultative relationship with
a teacher?

3. Although the idea that parents should be viewed as collaborators in educational
decision making has been incorporated into education law and our codes of eth-
ics, it is not always realized in practice. Identify two barriers to parents assuming
the role of “equal and full partners with educators and school systems.”

4. Throughout the text, the authors have stressed the idea that the school psy-
chologist’s responsibility goes beyond being impartial and unprejudiced in the
delivery of services. Identify some of the practitioner’s special obligations in
working with families from backgrounds different from their own.

Vignettes

1. Victor and Margaret Lee attend school in Pearl Meadows’s district. Their father,
who speaks almost no English, is the cook at their family-owned Chinese restau-
rant, while their mother, who is fluent in English, manages the restaurant and is very
actively involved in her children’s education. One Monday morning, Pearl is saddened
to hear of Mrs. Lee’s unexpected death over the weekend. While Margaret, in eighth
grade, slowly adjusts to her loss, Victor, a fifth grader, continues to struggle with his
grief many months after his mother’s death, and he has begun to show signs of serious
depression. Pearl would like to meet with Mr. Lee to discuss Victor’s depression. The
principal suggests that Margaret serve as the interpreter during the conference. What
are the ethical and legal issues regarding choice and use of interpreters? Evaluate the
appropriateness of the principal’s suggestion in light of the hierarchical family struc-
ture of many Asian families (Webb, 2001) and the psychologist’s ethical obligations
to Victor.

2. Carrie Johnson’s two friends, Jason and George, were married after the Supreme
Court decision in Obergell v. Hodges (2015) reversed the ban on same-sex marriage.
Jason and George have been partners for 15 years, and they have three children who
attend an elementary school where Carrie is the school psychologist. At a social gath-
ering, George remarks to Carrie that he completed an application to become a parent
volunteer at the elementary school. He now has health insurance coverage as Jason’s
spouse which allows him to be a stay-at-home dad, and he would love to volunteer at
the school. George goes on to say that he received an e-mail from the school district’s
Human Resource Office stating that his criminal background check had been com-
pleted and that he was approved to volunteer. However, that was in September, and
now, six months later, he’s disappointed because he has never been contacted by the



Indirect Services I: Ethical-Legal Issues in Working with Teachers and Parents 241

school principal to participate in the parent volunteer program. The following Mon-
day, Carrie stops by the principal’s office to ask whether there has been a paperwork
“mix-up” concerning George’s interest in being a parent volunteer at the school. The
school secretary shuts the door and then tells Carrie in hushed tones that George’s
approved application is in a file in her office, but she didn’t provide his volunteer form
or contact information to the principal because “I wouldn’t want someone like that
working with my children and the other parents wouldn’t either.” What are the ethical
and legal issues associated with this situation? How should Carrie respond?

Activities

Download the American Psychological Association’s (2017a) Multicultural Guidelines:
An Ecological Approach to Context, Identity, and Intersectionality from http://www.
apa.org/about/policy/multicultural-guidelines.pdf. This document was written to “to
provide psychologists with a framework from which to consider evolving parameters
for the provision of multiculturally competent services” (p. 7) and it includes a list
of ten overall multicultural guidelines. The topic is complex. Read the 10 guidelines,
peruse the supporting documentation with an eye towards information pertinent to
school psychology (begins page 16), and take time to read the definition of terms that
are new to you.


http://www.apa.org/about/policy/multicultural-guidelines.pdf
http://www.apa.org/about/policy/multicultural-guidelines.pdf

Chapter 9

INDIRECT SERVICES II: SPECIAL
TOPICS IN SYSTEMS-LEVEL
CONSULTATION

As used in this chapter, the term systems-level consultation refers to cooperative prob-
lem solving between the school psychologist (consultant) and consultee(s) with a goal
of improving school policies, practices, and programs. The consultees might include
district or building-level administrators or program directors. In systems-level consul-
tation, school psychologists use their special knowledge and skills to help schools bet-
ter address the mental health and educational needs of all students. To be competent
to provide systems-level consultation, practitioners need expertise in understanding
human behavior from a social systems perspective, well-developed skills in collab-
orative planning and problem-solving procedures, and knowledge of principles for
organizational change (Castillo & Curtis, 2014; also NASP Standard IV.1.1).

Prilleltensky (1991) foreshadowed contemporary thinking about system’s level con-
sultation when he suggested that “school psychologists have a moral responsibility to
promote not only the well-being of their clients but also of the environments where
their clients function and develop” (p. 200). Consistent with this ecological focus,
NASP’s Principles for Professional Ethics (2020) states:

School psychologists use their professional expertise to promote changes in schools and
community service systems that will benefit children and youth and other clients. They
advocate for school policies and practices that are in the best interests of children and
that respect and protect the legal rights of students and parents. (NASP Standard IV.1.2)

The first portion of this chapter summarizes the ethical and legal issues associ-
ated with three special topics in school consultation: large-scale assessment programs,
including high-stakes achievement testing, minimum competency testing, and screen-
ing to identify students at risk for harm to self or others. Next, legal issues associ-
ated with grade retention, student ability grouping, education of English learners,
and programs for gifted and talented students are addressed. An overview of law and
ethical issues pertinent to school discipline is then provided, including discussions of
corporal punishment, suspension and expulsion, and school-wide positive behavior
support systems. Finally, court decisions and U.S. Department of Education Office
for Civil Rights (OCR) policies pertinent to discrimination against, and harassment
of, students protected by civil rights law are addressed, ending with a brief summary
of law, ethics, and bullying. These topics were chosen because they are issues of long-
standing or contemporary concern.

Ethics and Law for School Psychologists, Eighth Edition. Susan Jacob, Dawn M. Decker,
Elizabeth Timmerman Lugg, and Elena Diamond.
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LARGE-SCALE ASSESSMENT PROGRAMS

Thus far, the portions of this book that addressed assessment generally focused on
psychoeducational evaluation of individual students, not districtwide assessments. It
is important to recognize, however, that in many school districts, the school psychol-
ogist is the professional with the greatest expertise in measurement. Consequently,
practitioners can assume valuable consultative roles related to large-scale assessment
programs (Grapin & Benson, 2019). To be prepared for such roles, practitioners
need to be knowledgeable of the Standards for Educational and Psychological Test-
ing ([Joint Test Standards], American Educational Research Association et al., 2014).
Practitioners also need to be familiar with the legal issues associated with large-scale
assessment programs.

State- and Districtwide Academic Achievement Testing

The Every Student Succeeds Act (ESSA) of 2015 requires states to establish a state-
wide school accountability system that includes challenging academic standards and
high-quality assessments in mathematics, reading or language arts, and science (Sec.
1111 [b][1][C]; Sec. 1111 [b][2]JA—C]). Under ESSA, mathematics and reading or lan-
guage arts assessment must be administered in grades 3 through 8 and at least once in
grades 9 through 12; science tests are administered at least once in grades 3 through
5, 6 through 9, and 10 through 12 (Sec. 1111 [b][2][A—C]). The state’s accountability
system must disaggregate and report separately the academic assessment scores of
students who are economically disadvantaged, members of major racial and ethnic
groups, children with disabilities, and those who are English learners (Sec. 1111 [b]
[2](B][xi]).

Under ESSA and consistent with the Individuals with Disabilities Education Act
of 2004 (IDEA), students with disabilities are also required to participate in statewide
student proficiency assessment programs (Sec. 1111 [b][2][D]). They may take their
statewide assessment with or without individualized testing accommodations and/
or with modified proficiency standards, or they may take an alternative assessment
specifically designed to document progress in relation to the student’s individualized
education program (IEP) objectives (see J. P. Braden & Joyce, 2008; J. P. Braden &
Tayrose, 2008). Alternative assessments are intended for students with “the most sig-
nificant cognitive disabilities” who cannot meaningfully participate in the state assess-
ments taken by other students. The ESSA allows 1 percent of all students (about 10
percent of students with disabilities) to take alternative statewide assessments (Sec.
1111 [b][2][D]). The U.S. Department of Education (DOE) issued final regulations for
assessments under ESSA in 2016 (34 CFR §§ 200.1-200.10).

High-stakes testing is a term that refers to situations in which test outcomes have
a direct impact on the lives of stakeholders (J. P. Braden & Tayrose, 2008; Joint Test
Standards, 2014). Results of statewide proficiency assessments have been used to
evaluate the performance of individual teachers and schools. Low-scoring schools
may suffer negative publicity and increased external scrutiny and control, while
high-scoring schools receive public praise, increased autonomy, and, in some states,
financial rewards. In some districts, teachers are awarded bonuses based on the test
performance of their students. Unfortunately, high-stakes testing programs can
encourage school practices that are not in the best interests of students. Unintended
consequences of high-stakes testing can include narrowing the district’s curriculum to
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match test content (e.g., eliminating music and art), dishonest school practices in test
administration and scoring, and teacher and student demoralization due to repeated
low performance (J. P. Braden & Tayrose, 2008; E. Brown, 2015, also see Decker &
Bolt, 2008). There are also concerns regarding the validity of large-scale assessments
for English learners (Acosta et al., 2019; Li et al., 2018) and the role that large-scale
assessments play in academic tracking and in contributing to educational inequities
(Giersch, 2018).

School psychologists can assume important consultative roles related to dis-
trictwide testing programs, such as assisting administrators in making informed deci-
sions regarding whether a particular testing or screening program is needed; assisting
in the selection of tests and assessment tools that are technically adequate and valid
for the intended purpose and population; assisting in the alignment of the curriculum
with what is measured by the statewide achievement testing program tests; provid-
ing consultation on best practices in reporting data to parents and the community;
and assisting in the identification of reasonable test accommodations for students
with disabilities (J. P. Braden & Tayrose, 2008; Grapin & Benson, 2019; Niebling &
Kurz, 2014).

Minimum Competency Testing

Minimum competency testing is the practice of requiring a student to achieve a cer-
tain score on a standardized test in order to be promoted or to receive a high school
diploma (Medway & Rose, 1986). There have been a number of legal challenges to the
policy of requiring students to pass an examination before they are awarded a high
school diploma. Debra P. v. Turlington (1984) is probably the most important decision
in this area.

In 1978, Florida passed legislation requiring high school seniors to pass a state-
mandated competency test to receive a high school diploma. Students unable to pass
the test were awarded a certificate of high school completion but not a diploma. Debra
P. was a class action suit filed on behalf of Black students in the state. The plaintiffs
argued that they had a property interest in receiving a diploma because students who
do not receive one may not be accepted into college or trade school or the military
or be competitive for a well-paying job. Furthermore, they claimed that use of the
competency exam was a denial of the equal protection clause of the 14th Amendment
because the test was discriminatory against Black students.

The court ultimately upheld the right of the state to require students to pass a
competency test to receive a diploma. The court identified several issues that must be
addressed in evaluating whether such tests are legally permissible. The first is whether
adequate notice exists, that is, an adequate phase-in period before the test is used to
determine the award of a diploma. Other issues are whether the test has adequate cur-
ricular validity and whether the school can document acceptable instructional valid-
ity. Curricular validity addresses the question of whether the curriculum of the school
matches what is measured by the test. Instructional validity is whether the students are,
in fact, taught what is outlined in the curriculum, that is, whether the curriculum is
implemented (L. Fischer & Sorenson, 1996; also Debra P., 1984, p. 1408).

Legally, students with disabilities also may be required to pass a competency test
to receive a high school diploma. The school must ensure that tests used with stu-
dents who have disabilities are a valid measure of school achievement and that no
student is penalized due to their disability (L. Fischer & Sorenson, 1996). Medway
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and Rose (1986) suggested that special education students who might be able to
pass a high school competency test have appropriate instructional goals outlined
in their IEPs and that teachers be able to document that adequate instruction
was provided.

Districtwide- or Grade-Level Screening to Identify
Students “at Risk” for Harm to Self or Others

The use of districtwide screening programs to identify students at risk for harm to self
or others raises several legal and ethical concerns. First, as systems-level consultants,
school psychologists should ensure that the school district’s protocol for such screen-
ings meets ethical-legal requirements for consent and assent (NASP, 2020).! The Pro-
tection of Pupil Rights Amendment (2001, Pub. L. No. 107-110) requires schools that
receive any federal funds to notify parents prior to administering a questionnaire or
other measure to students that seek information about mental or psychological prob-
lems potentially embarrassing to the student or their family (see Chapter 2). Parents
must be given an opportunity to inspect the measure prior to its distribution and to
remove their child from participation if they so desire (also see NASP Standard I.1.1).
School psychologists also are ethically required to ensure that students are informed
about the purpose of the screening and who, in addition to their parents, will have
access to the results (NASP Standard 1.2.2). Note that if a teacher is conducting a
behavior screening and reporting on “public” or visible student behavior, then neither
parent notice nor consent would be required under federal law as long as the screening
is not part of an assessment to determine whether the student is suspected of having a
disability under the IDEA (see Chapter 7). However, prior parent notice of behavior
screenings would be consistent with the goal of building open and positive parent—
school communications.

Second, consistent with codes of ethics, school psychologists must consider
whether screening results are valid, fair, and useful for identification of students at
risk for harm to self or others and whether the potential benefits of such screenings
outweigh possible harm. Although the emotional impact of student-on-student vio-
lence or student suicide is enormous, screening results are not highly predictive of
suicide or targeted violence (e.g., Hanson, 2009; D. N. Miller & Eckert, 2009). Also,
it is important for school psychologists to remember that students have a constitu-
tional right to be free from unjustified stigmatization by the school. Consequently, the
risk-benefit analysis of large-scale screenings must take into account the possibility
that such screenings will result in harm to those students who are false positives (i.e.,
inaccurately identified as being at risk for violence), including the stigma and embar-
rassment of being subjected to an unnecessary follow-up mental health evaluation.

Third, school personnel have at times misunderstood the purpose and significance
of mental health screening test results. Screening test scores alone do not have techni-
cal adequacy for decision-making about individual students and should be used only
to identify those students in need of further evaluation or for schoolwide needs-assess-
ment purposes. School psychologists must help ensure that no student is “labeled” or
treated differently from other students by teachers or school officials solely on the
basis of screening test results.

! Portions of this text were adapted from Jacob (2009).
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Fourth, school personnel should be encouraged to consider the incremental
validity of a mental health screening instrument—that is, “the extent to which
an assessment method contributes to the understanding of an individual beyond
that which is already known, as well as the degree to which it can provide informa-
tion that cannot be gained in some other, easier way” (D. N. Miller & Nickerson,
2007, pp. 50-51). For example, Zenere and Lazarus (2009) described a districtwide
program that developed a student intervention profile for each student. The pro-
file was based on a review of existing information about each student by school
professionals in seven areas of concern, such as academic performance, effort,
conduct, attendance, and involvement with school police. Students identified as
demonstrating difficulty in three or more areas were seen by a school counselor
who assessed student needs and worked in collaboration with a student support
team to plan individualized interventions (e.g., counseling or more intensive men-
tal health services) with the goal of reducing risk for suicidal behavior or violence
toward others.

Finally, school psychologists must consider whether the school has access to the
resources necessary to provide individualized evaluations of the students who are
identified as at risk by large-scale screenings (Gutierrez & Osman, 2009). It is unethi-
cal to screen for risk of harm to self or others but then fail to provide individualized
follow-up evaluation and intervention (NASP Broad Theme II).

INSTRUCTIONAL PROGRAMS, POLICIES, AND PRACTICES

In this section, we explore legal issues associated with grade retention and delayed
school entry, instructional grouping and disproportionality with regard to student
race and ethnicity, and programs for English learners and gifted and talented students.

Grade Retention

Grade retention, or nonpromotion, is the practice of requiring a student to repeat a
grade due to poor academic achievement. A number of studies have found no lasting
beneficial effect of grade retention. Some research suggests that grade retention actu-
ally may be detrimental, especially in the areas of student self-concept and motivation
(Kretschmann et al., 2019). In addition, J. N. Hughes et al. (2017) found that retention
in the elementary grades increased the risk of dropping out of school, particularly for
Black and Hispanic/Latino students.

In general, the courts have preferred not to interfere with school promotion or
retention decisions. However, the court considerations in Sandlin v. Johnson (1981)
suggested that a decision to retain a child cannot be arbitrary; that is, the method for
assignment to a particular grade must be reasonably related to the purpose of pro-
viding appropriate instruction and furthering education. Furthermore, any method
of determining retention that results in a disproportionate representation by race or
ethnicity among retained students may be scrutinized more closely as a possible denial
of equal educational opportunities. School psychologists can assist in providing effec-
tive early intervention for students who are experiencing school difficulties and help
ensure that retention is not used inappropriately. Alternatives to retention are dis-
cussed in Rafoth and Parker (2014).
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Delayed School Entry

Public schools may not require that parents postpone kindergarten entry for a child
that the school perceives to be “not ready” for kindergarten. After a child reaches
the age of school eligibility, the child has a property interest (created by the state
or local school board) in receiving a public school education. The legal reasoning
of Pennsylvania Association for Retarded Children (P.A.R.C.) v. Commonwealth
of Pennsylvania (1972) consent decree can be seen to apply in all school districts
(Kirp, 1973); that is, public school districts must offer an education program to
all children who are age-eligible for school entry in their district under the equal
protection clause of the 14th Amendment. The education program must be offered
at district expense, and no child can be turned away (see PA.R.C., 1972, p. 1262).
Based on a review of available literature, Desai and Affrunti (2020) reported some
evidence of an early academic advantage associated with delayed kindergarten
entry, but that this advantage disappeared by the end of the elementary grades.
Some researchers suggest delayed kindergarten entry is associated with long-term
disadvantages such as early school withdrawal. Many districts have a developmen-
tal or pre-kindergarten class for children considered “not ready” for the regular
kindergarten classroom. However, whether there are long-term benefits associated
with such programs is not clear.

Instructional Grouping and Racial and Ethnic Disproportionality

With the landmark Brown v. Board of Education decision in 1954, the courts ruled
that school segregation by race was a denial of the right to equal educational oppor-
tunity under the 14th Amendment. Following this decision, the courts began to scruti-
nize school practices that suggested within-school segregation—that is, where certain
racial and ethnic groups were segregated and treated differently within the schools.

Tracking and Within-Classroom Instructional Grouping

In the years immediately following court decisions requiring school desegregation,
many racially mixed school districts, including the District of Columbia, adopted a
tracking system which resulted in Black children being overrepresented in the lower
educational tracks and special education classes. The tracking system in D.C. involved
grouping students, beginning in elementary school and extending through high
school, “in separate self-contained curricula or tracks ranging from ‘Basic’ for the
slow student to Honor’s for the gifted” (pp. 406-407). Hansen, superintendent of the
D.C. schools and architect of the tracking system, asserted that four types of students
exist—the intellectually gifted, the above-average, the average, and the “retarded”—
and that each type of student has a “maximum level of academic capacity” that could
be accurately assessed by group ability tests (p. 444). His tracking system was chal-
lenged in Hobson v. Hansen (1967, 1969), the first significant challenge to the dispro-
portionate assignment of Black children to lower-ability tracks. The judge in Hobson
noted that the D.C. tracking system was rigid, the lower tracks offered inferior educa-
tional opportunities, and children were grouped on the basis of racially biased group
ability tests. He ruled that the tracking system was a violation of the equal protection
clause of the 14th Amendment and ordered the system abolished. He did not find that
ability grouping was per se unconstitutional.
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Consistent with the Hobson v. Hansen (1967, 1969) decision, court rulings in the
1990s found that grouping students by ability is not per se unconstitutional (Geor-
gia State Conference of Branches of NAACP v. State of Georgia, 1985; Simmons v.
Hooks, 1994). In these cases, the courts held that ability grouping that results in
within-school racial segregation may be permissible if the school district can dem-
onstrate that its grouping practices will remedy the results of past segregation by
providing better educational opportunities for children. Georgia was a class action
suit filed on behalf of Black elementary students because of their disproportion-
ate assignment to the lower-achievement groups, resulting in intraschool racial seg-
regation. In this case, information about grouping practices showed that students
typically were assigned to achievement rather than ability groups on the basis of a
combination of factors, including assessment of skill level in a basal series, achieve-
ment test results, and teacher recommendations. In defending their grouping prac-
tices, the schools noted that the achievement groupings were flexible (students could
move easily from one group to another) and likely to benefit students as instruction
was matched to skill level. They also presented achievement data to show that stu-
dents in the lower tracks did, in fact, benefit from the instructional grouping. The
schools consequently were able to show that their grouping practices resulted in
enhanced educational opportunities for Black students. The court found in favor of
the schools.

Simmons (1994) involved a school district in which students were placed in
whole-class ability tracks in kindergarten through third grade, with a dispropor-
tionate number of Black students placed in the low-ability classes. In grades 4
through 6, students were placed in heterogeneous classes, with within-class instruc-
tional grouping for reading, math, and language arts. The district was not able to
show that whole-class ability grouping resulted in better educational opportuni-
ties for students in grades kindergarten through grade 3, and the court found this
practice unconstitutionally segregative. The court did not find heterogeneous class
assignment with within-class grouping for reading, math, and language arts uncon-
stitutionally segregative.

Based on a review of prior research, Giersch concluded that, at the high school
level, “the modern incarnation of tracking” consists of upper-level course offerings
that are “ostensibly open to all students, but often require prerequisite coursework,
grade or test scores, or teacher or parent recommendations” that restrict access (2018,
p- 910). He goes on to note that use of scores on standardized tests may result in
students being wrongly advised to not take high-track classes, and that families can-
not make truly informed choices when schools fail to explain the advantages of more
rigorous coursework, including greater learning opportunities and better preparation
for college.

Disproportionality in Special Education

The disproportionate representation of Black, Hispanic/Latino, Native American,
and English learner students in special education has been documented as a persistent
problem since the late 1960s. Overrepresentation can occur when the percentage of
students in special education from a particular group is higher than one would expect
based on that group’s prevalence in a broader population, or it can occur when the
rate of identification of a particular group of students is higher than the rate of iden-
tification for other groups of students (Skiba et al., 2008).
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Disproportionality in special education is a complex problem with multiple fac-
tors contributing to its persistence (Cooc & Kiru, 2018). The IDEA requires states to
take steps to prevent and reduce its occurrence. In particular, states must have policies
and procedures in place to prevent the inappropriate overidentification or dispropor-
tionate representation by race or ethnicity of students with disabilities (34 CFR §
300.173). Each state that receives IDEA—Part B funds must collect and examine spe-
cial education data to determine if significant disproportionality is occurring at the
state or local levels with respect to disability, placement in particular settings, or disci-
plinary actions (e.g., suspensions, expulsions) (34 CFR § 300.646[a]; 34 CFR 300.647).
If significant disproportionality is found, states must review and, if appropriate, revise
the policies, practices, and procedures used in the identification and placement of
students with disabilities. Local agencies that are found to have significant dispro-
portionality must devote the maximum amount of funds (15% of IDEA—Part B)
to providing comprehensive coordinated early intervening services directed particu-
larly (but not exclusively) toward children from groups found to be disproportionately
represented in special education (34 CFR § 300.646[d]). (See A. L. Sullivan & Osher,
2019, for a review of disproportionality law and policy.)

Contemporary researchers stress that the problem of disproportionality is also a
problem of social justice. When racially and ethnically diverse students struggle in
school, educators often inaccurately conceptualize deficits as residing within those
groups of students rather than being due to unequal learning opportunities and soci-
etal marginalization. An ecological prospective is thus essential to both understand-
ing and addressing disproportionality in special education (Schumacher-Martinez &
Proctor, 2020; A. L. Sullivan & Proctor, 2016). School psychologists can help ensure
valid special education decisions by actively pursuing knowledge and understanding
of a student’s background experiences, selecting assessment strategies appropriate for
the student and the referral questions, and being self-aware of their own biases. They
also can address disproportionality by promoting effective general education prac-
tices, including culturally responsive teaching, and a school climate that is welcoming
and supportive of all students (Cooc & Kiru, 2018; NASP, 2013; A. L. Sullivan &
Proctor, 2016).

Instructional Programs for English Learners

In 1974, the Supreme Court decided a landmark case, Lau v. Nichols, concerning the
education of children who were English learners. This case was based on a class action
suit filed on behalf of non-English-speaking Chinese students in the San Francisco
Unified School District. At that time, more than half of the Chinese students were
English learners but they were taught solely in English and no instruction was pro-
vided to help them learn the English language. Furthermore, proficiency in English
was a requirement for high school graduation. The plaintiffs in this case claimed that
the school’s practice was a denial of equal opportunity under the 14th Amendment.
The case was decided on statutory grounds (Civil Rights Act of 1964) rather than
the equal protection clause of the 14th Amendment. The 1964 Civil Rights Act pro-
hibits discrimination in programs receiving federal assistance. In his decision in favor
of the plaintiffs, Justice William O. Douglas wrote, “There is no equality of treatment
merely by providing students with the same facilities, textbooks, teachers, and cur-
riculum; for students who do not understand English are effectively foreclosed from
meaningful education” (Lau, 1974, p. 566). Lau has been interpreted to mean that
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schools must provide assistance or “take affirmative steps” to ensure that students
who are English learners have access to a meaningful education. It is not interpreted
as requiring bilingual instruction for each child who is an English learner.

Thus, no federal mandate requires bilingual education for a student who is an
English learner. However, in 1968, the Bilingual Education Act was added as an
amendment to the Elementary and Secondary Education Act of 1965 (ESEA) (Pub.
L. No. 100-297), providing funds for bilingual education. The ESSA continues to
fund English language acquisition programs under Title III, but accountability for
students who are English learners was moved to Title I. This means that states and
schools will be held accountable for the English language acquisition and school per-
formance of students who are English learners. Each state must adopt English lan-
guage proficiency standards in speaking, listening, reading, and writing, and school
districts must annually assess the English proficiency of all of their students who are
English learners. In accordance with Title I accountability requirements, although
some exceptions are allowed, English learners generally must take the same academic
assessments (in English) used to measure the achievement of all students, and state
academic assessment results must be disaggregated by English proficiency status.
States are not required to include the academic assessment scores of English-learning
students who have arrived from other countries until those students have attended
school in the United States for three or more consecutive years, excluding Puerto
Rico (Sec. 1111 [b]). Each state has the flexibility to implement the evidence- and
place-based English language acquisition programs it believes to be most effective
to ensure that “all English learners, including immigrant children and youth, attain
English proficiency and develop high levels of academic achievement in English” (Sec.
3102 [1]) and to assist English learners to meet “the same challenging State academic
standards that all children are expected to meet” (Sec. 3102 [2]). School psychologists
who serve English learners need to maintain up-to-date knowledge of best practices in
assessment and intervention with students who are learning English.

Instructional Programs for Gifted and Talented Students

In 1988, the Jacob K. Javits Gifted and Talented Students Education Act (the Javits
Act) was passed (part of ESEA). The ESSA reauthorized the Javits Act in 2015 (Sec.
4644). The purpose of the Act is to organize and support a coordinated program of
evidence-based research and demonstration projects that build and enhance the abil-
ity of K-12 schools to address the educational needs of gifted and talented students.
The Act focuses on providing equal educational opportunities for students who are
traditionally underrepresented in gifted and talented programs, including poor and
racially and ethnically diverse students, students who are English learners, and those
with disabilities. The Act does not fund local gifted education programs (National
Association for Gifted Children, n.d.). Gifted education programs are primarily a
state and local school matter. (See Stephens, 2020, on gifted education policies.)
Many disagreements exist regarding how to identify gifted and talented children
and how to provide them with effective educational programs. Ford et al. (2016)
identified factors that may contribute to the underrepresentation of Black and
Hispanic/Latino students in gifted education. School psychologists involved in the
identification of gifted and talented students and the development of instructional
programs are obligated to keep abreast of literature in this area. (See Dai, 2020, R. M.
Gallagher et al., 2014, and Worrell & Erwin, 2011, for additional information.)



Indirect Services II: Special Topics in Systems-Level Consultation 251

SCHOOL DISCIPLINE

Under the general mandate to operate the public school, school officials have been
given “a wide latitude of discretion” to fulfill their duty to maintain order, ensure
student safety, and educate children (Burnside v. Byars, 1966, p. 748). Historically,
school administrators and teachers were allowed to function quite autonomously
in maintaining school and classroom discipline. In recent years, however, the courts
have been called on to consider the constitutionality of school rules and discipli-
nary methods.

In considering the constitutionality of school rules, the courts generally have
held that school rules and regulations must be a reasonable exercise of the power
and discretion of the school’s authority, related to the purpose of maintaining order
and discipline (Burnside, 1966), and enforced in a nondiscriminatory manner. The
courts also generally have held that school rules should be clearly stated and that
the consequences for conduct code violations should be reasonably explicit. Stu-
dents should be informed of expectations for appropriate conduct through writ-
ten statements or instruction (Russo, 2018). The methods of school discipline that
frequently have been the focus of judicial scrutiny include corporal punishment,
suspension, and expulsion.

School discipline is the job responsibility of the building principal, not the school
psychologist. However, because of their role as consultant to principals and teach-
ers regarding mental health principles and students with behavior problems, practi-
tioners need a sound working knowledge of the ethical-legal aspects of disciplinary
practices.

Corporal Punishment

Why is it that school children remain the last Americans that can be legally beaten?
(Messina, 1988, p. 108)

Corporal punishment by the teacher or other school official generally is defined
as the infliction of pain on the body as a penalty for conduct disapproved of by
the punisher. Forms of corporal punishment include spanking, beating, whipping,
gagging, punching, shoving, knuckle rapping, arm twisting, shaking, and ear and
hair pulling (Gershoff et al., 2015; Hyman, 1990). Social science evidence suggests
that corporal punishment in schools can be psychologically harmful to children
and that alternative approaches to maintaining school discipline are preferable
and more effective. Furthermore, children throughout the country have suffered
severe and sometimes permanent physical injuries as a result of corporal punish-
ment administered in the schools, including injuries to the head, neck, spine, kid-
neys, and genitals; perforated eardrums and hearing loss; facial and body scars;
and chipped teeth (Hyman, 1990). Unfortunately, the use of corporal punishment
is a disciplinary practice that has a long history in American schools and, even
today, many southern states continue to permit its use with schoolchildren (Ger-
shoff et al., 2015).

The following subsections summarize case law and statutory law regarding cor-
poral punishment and then discuss the role of the school psychologist in promoting
alternatives to corporal punishment.
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Case Law

Historically, English common law viewed teachers as having the authority to use cor-
poral punishment under the doctrine of in loco parentis. According to this doctrine,
a child’s father delegated part of his parental authority to the tutor or schoolmaster.
The tutor or schoolmaster then “stood in the place of the parent” and was permitted
to use “restraint and correction” as needed to teach the child (Gershoff et al., 2015).
In the United States, the notion that educators have the authority to use corporal
punishment under the common law doctrine of in loco parentis dates back to colonial
times, but it has been replaced gradually with the view that the state (school) has the
right to administer corporal punishment because of the school’s legitimate interest in
maintaining order for the purpose of education.

Baker v. Owen (1975) raised the question of whether the parent can “undelegate,”
or take away, the school’s authority to use corporal punishment. In this case, Mrs.
Baker told the school principal she did not want her son, Russell, corporally punished
because he was a fragile child. Following a minor school infraction, his teacher took a
drawer divider and spanked him with it twice, causing some bruises. Mrs. Baker filed
a complaint in federal court alleging that her fundamental right to the care, control,
and custody of her child had been violated when the school used corporal punishment
despite her prohibition. The court in Baker held that the school’s interest in maintain-
ing order by the use of reasonable corporal punishment outweighs parents’ rights to
determine the care and control of their child, including how a student shall be disci-
plined. Under this ruling, schools were free to use reasonable corporal punishment for
disciplinary purposes, despite parental objections to the practice.

In Ingraham v. Wright, a 1977 Supreme Court ruling, the parents of two schoolchil-
dren contended that corporal punishment was a violation of a child’s basic constitu-
tional rights. The Court in Ingraham agreed to consider whether corpo